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r HE FOUNDATION OF T ORTIOUS 
LIABILITY 


CN: his Tecent, book’ The Law of Tort, ee Winkela in’ his 
|. introductoty. chapter takes. the position that “all injuries 
” done, to'another person are torts, unless there is some- justifica- 
EE cognised ‘by law.”! This view that the'law of tort (or of 
torts as we prefer to call it) is based on a single principle is not a 
novelioné and Has high‘authority in its support. It was first stated 
by Sir. Frederick: Pollock and has been accepted, although with 
some; hesitation,” by Dr. Stallybrass and*Dr. -Allen. It. would 
therefore: ‘seem ito ‘be a hazardous undertaking to challenge -this 
theory. at hê resent ‘time’ were.it not.that these four eminent 
protagonistsido ‘not ‘seem + to be in agreement ` concerning the 
nature ofthis fundamental principle, and'are even more divided 
as to, the: ‘date of ‘its: origin. According’ to Professor Winfield it 
‘bas Been‘ a definite part of English law for over six hundred years, 










ir 





but ‘Sir Frederick. Pollock suggests that it is essentially a modern. . 


principle: : “Dr, Allen ‘believes ,that it is still in the process of 
recognition; while Dr. StallyBrass seems to hesitate between these 
three. ‘possibilitiés. There is tore agreement on the question of 
authority, . for-the four. authors can amongst themselves gather 
only: ‘ive. cases ‘in which this fundamental principle has been 





ze, Chiapmin v. Pickersgill ene 2 Wils. 145.: Mogul Sizamship Co. Lid. v. 
McGregor (1889), 23 Q.B.D: 598, 613. Skinner & Co. v. Shew & Co., [1893]-1 Ch. 
413, 422. ` Gardiner y. Croasdale (1700); 2 Durr, 905, 906. Mantón v: Brocklebank, 
i923]; I KB. 406, 413. . 
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directly stated. in view. af this Pasie oh opinion it is ‘ene 
venient to discuss separately. the: views advanced- by. each . ‘of 
the writers before attempting a synthesis. 


Sir Frederick Pollock begins with a statement 1 ee to: 


` general jurisprudence— S 


“ All members of a civilised P are ‘under a general 
duty towards their neighbours -to do them.no hurt without lawful 
cause or excuse. The precise extent of the duty, as well as the 
nature and extent: of the. recognised exceptions, varies according 
to the nature of the case. But this does not affect the generality 
of the principle, any more than the infinite variety of matters 
about which contracts may be made, and the considerable though 
finite number of different known kinds of contracts, with special 
rules as to the effect’ and fulfilment of: each of them, affect ‘the 
truth of the general aaa that: we múst pe Pi our 
contracts.” è 

It is interesting to TA that i in. this ET Pollock. uses the 
word contract and not agreement. He does not state that thete is 


a general principle of law that all agreements must be performed, . 


for it is generally recognised that no such general principle exists. 
It is necessary to prove that an agreement is of a particular kind 
known as a contract.: The duty . of contractual performance 
arises, in Pollock’s words,: only i in a “‘finite number of different 
_ known kinds of contracts.” A man is not bound to perform. all 
his agreements although by failing to do ‘so he may iñjure his 
neighbour: . unless his agreement -falls within a definite type of 
contract he is not liable. Pollock’s analogy would therefore seem 
to support the view that there is no general principle. of tortious 
liability, but merely a considerable. though finite number. of 
different known kinds of torts: The ways of committing these 
torts may, of course, be ‘infinite, ‘but: ‘the. torts themselves | ‘are 
finite. 
Turning from. pee ne: to. English Jaw Sir 
Frederick says: ‘Down to our own time it was difficult to find 
any definite authority for stating as à general proposition df 
English law that it is a wrong to.do wilful. harm to one’s neigh- 
bour without lawful justification or excuse.”"4 Here we get quite 
a new general principle. because the word “wilful”. has been 
added. There is all the difference in the world between liability 


a 


for harm in general and liability for wilful harm, because the | 
number of instances in which harm is inflicted merely. for the . 
purpose of harming must be exceedingly rare.. These abus de” 


3 Law of Torts, 13th Ed., p. r. 
* Ibid., p. 20. $ 


3 


a oinifion right the motive is > immaterial.’’® Sir ` 
oe ‘what he means by. a còmnion right, 


ic oats Tn, M Mogul ‘Sleasnsbip Co. v: M cGregor the 
rd: Justice said?» “Trtentionally to do that which is 
the ee course of events to sense and which 


at is; it. nist pejudictally, affect him _in ‘some 
merely: that it. will, BOWEN EE directly, do'a man 


ish that he "has a: definite legal. Tight pelore the 
however injurious and malicious, can be said to 
; Ìt; is Hardly necessary to add- that in the 















ee J. 22. He aoa the difference between the 

Pech, and. “the Continental law-on this point, saying (at p. 30)-that "it is clear 
Hiat the -theorieS-of abusé- and ‘of relativity of rights, in general, have no place in 
ʻO ds, 





; É ‘to. find any -furthé reference to “common rights” 
: Bollocks ‘Jurisprudence orhis other works..Professor Winfield in his article 
wt! Phe | iFoundation of Liability In, Tort,’? 27 Columbia L.R.; rt, says at p. to: 
Most:to rts:are. subject to what’ Sir ‘Frederick Pollock has happily. styled general 
xeephigns from Jiability, such*as ‘act of'state,’ exercise‘of common right, executive 
z buthe, like Pollock; ‘inakes, no „further attempt to: ‘distinguish a common 
it et an “other: ‘kind: of abe x 

Cf. mi, T 
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statute was passed sited out t that i in. the action. for alan? of 

title it was necessary -to show, ‘that ‘thé’ defendant: had acted 

falsely and maliciously. It was in this connection that he used his 

much-quoted sentence, “At Common Law there was-a cause of. 
action whenever one. person did damage to. another wilfully and 

intentionally, and! without just cause or excuse.’ It seems rather 

difficult to attribute to so great a judge as Bowen the intention 

of stating a general and fundamental principle of law when.all 

that he was directly concerned, with was the technical doctrine 

of malice in the action for slander of title. Sir Frederick's third 

authority is Chapman v. Pickersgill.4\ Of this he says: “Pratt, 

C.J., afterwards Lord’ Camden, struck a modern note a full. 
century and a quarter earlier, repelling counsel’s obj ection against, . 
a novel cause of action: ‘torts are infinitely various, not limited 
or confined.’ ”12 This was'an action upon’ the case for falsely and 
maliciously suing: out a commission of: bankruptcy against the 7 
plaintiff. Apparently the Lord Chief Justice;did not consider. 
that he was creating a new tort for he said, ‘‘ Now whenever there 
is an injury done to a man’s property by a false and malicious 
prosecution, it is most reasonable he should have'an’ action to 
repair himself. (See 5 Mod. 407, 8; .r0 Mod. 218; 12 Mod 210.) 
I take these to be two leading cases, and it is dangerous to alter 
the law.” His later statement, about torts’ being infinitely various 
was therefore not necessary, for the decision of the case, as this, in 
his view, was based on prior authority. It is important to note 
that Sir Frederick speaks: of this dictum „as striking“ a, modern 
note,” thus suggésting that Lord Camden’ s view was not typical 
of eighteenth century legal opinion.. - 

May we, without any disrespect to the methory of Sir Frederick, 
suggest that he placed too much emphasis ‘on these three dicta, 
and that he did so because, having first stated as a” proposition 
of general jurisprudence what a civilised law of tort ought to 
contain, he was anxious to prove that this could be found i in the 
modern common law. _ 

Sir John Salmond, as is well sown, hen the ie. view 
that there was no general fundamental principle behind the law 
of torts. “Just as the criminal law consists .of a body of rules 
establishing specific offences, so,” he said, “the law of torts con- 
sists of a body of rules establishing’ specific injuries. Neither in , 
the one case nor in the other is there any general principle of 
liability.” Dr. Stallybrass, his present editor,.seems to disagree 


u Cf. n.2. , 
2 Op. cit., p. 22,n.(b). 
18 oth Ed., p. 17. 
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with this view. He puts the problem in these words: ‘Does 
the law of torts consist of a fundamental general principle that 
it is wrongful to cause harm to other persons in the absence of 
some specific ground of justification or excuse, or does it consist 
of a number of specific rules prohibiting certain kinds of harmful 
activity, and leaving all the residue outside the sphere of legal 
© responsibility?’ It is important to note that this general 
principle is stated by Dr. Stallybrass far more widely than is the 
entirely different one by Bowen, L.J., and Sir Frederick Pollock, 
for Dr. Stallybrass includes all harm, while theirs is limited to 
wilful harm. As to the date of this general principle we are given 
a wide choice. The statement in this connection that “the action 
upon the case was elastic enough to provide a remedy for any 
injurious action causing damage,’ would suggest that this 
principle was one of long-standing, but later Dr. Stallybrass 
remarks with more caution: “The safest conclusion seems to be 
that, although we have not yet discovered any general principle 
of liability, the law is slowly but surely moving in that direction.’’¢ 
So, after all, Sir John Salmond was right when he said that there 
was no general principle of liability at present: this was all that 
he was concerned with, for his book was not intended to be a 
legal almanac dealing with interesting prophecies. He was 
stating the law of to-day and not of to-morrow. Turning to 
yesterday’s law`we are not quite clear whether Dr. Stallybrass 
intends to suggest that this general principle has existed in the 
past, for he quotes from Chapman v. Pickersgill™ that “torts are 
infinitely various, not limited, or confined.” It does seem strange 
that a dictum made in 1762 by a not particularly eminent judge 
should always be used as the foundation stone for this general 
principle. Shifting rapidly to more modern, and safer, authority, 
Dr. Stallybrass quotes Lord Macmillan’s succinct phrase, “The 
categories of negligence are never closed.”!8 He remarks that 
“the avenue to the development of the law is the action on the 
case for negligence.” Undoubtedly, the modern tendency is to 
extend liability for negligence, but this does not mean that it is 
to be extended beyond the scope of intentional torts. Thus if A 
is not legally liable for intentionally violating B’s privacy, he 
certainly cannot be held liable for doing so negligently. Until we 
can say that all intentional harm is tortious, we shall not be able 
to say that all negligent harm is wrongful. Finally, Dr. Stallybrass 

u OD. cit., p. 17. 

18 Tbid., p. 19. 

1 , Thid., p- 19. 


Cf. n.2. 
1s Donoghue v. Stevenson, [1932] A.C. at p. 619. 
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refers to such cases as Pasley v. Freeman,’ Lumley v. Gye,” 
and Winsmore v. Greenbank,” but it is more convenient to discuss 
these later. On the whole he seems to agree with Dr. Winfield’s 
opinion that there is, has been, or will be a general principle of 
liability although he expresses these various views with con- 
‘siderable caution. 

Dr. C. K. Allen’s interesting auie, Legal Morality and the 
Tus Abutendi,?? is divided into two parts, each of which seems to 
express a different conclusion. In the first part he states the 
English law as follows: “Keep within the law, and you may 
gratify your malice to your heart’s content. We have come to 
regard this principle as so indigenous to our common law that it 
is almost impious to question it.”?3 He then points out that 
“our view is not shared by all our neighbours,” and in a series — 
of most useful illustrations he suggests that the results of these 
cases would probably have been different in French, Swiss, and 
Italian law in which there is a general principle of tortious lia- 
bility. This part of the article seems to prove that English law 
lacks such a general principle. But in part two of his article 
Dr. Allen, apparently revolted by the harshness of the orthodox 
view, moves over to the side of the angels, for now he says, 
“ And when the guiding principle is sought, it seems to lie between 
two alternatives—either (xr) you may do what harm you please, 
provided you keép on the right side of the law; or (2) you shall 
not do damage, unless there is a reasonable excuse for it. Can. it 
be doubted which of these two principles is inherent in the law 
of torts?’’** With all respect, we believe that the answer is 
“Yes,” if Dr. Allen is stating the second alternative as a principle 
of English law. To support this general principle he quotes what 
Lord Camden said in 1762, that “torts are infinitely various, not 
limited or confined.” As additional authority for this principle ` 
he cites in a footnote Darling, J.’s, judgment in Manton v. 
Brocklebank.» Unfortunately the weight of Lord Darling’s dic- 
tum is lessened by the fact that his judgment was reversed by 
the Court of Appeal. We believe that the various cases cited in 
the first part of Dr. Allen’s article are more persuasive as showing 
that there is at the present time no general principle of liability 
for harm in English law. 

Concerning the date of this general principle Dr. Allen leaves 

18 (1789), 3 T.R. 5x. 

20 (1835), 2 E. & B. 216, 

* (1745), Willes 577. 

= (1924) 40 L.Q.R. 164. Republished in Legal Duties at p. 95. 

23 Op. cit., p. 96. 


2t Ibid., pp. 113, 114. 
a8 [1923] 1 K.B. 406, 413. 
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us in some doubt. On page 113 he seems to suggest that it 
originated with the “Action. upon the Case in the Nature of 
Trespass.” On page 116 he states, if I understand him correctly, 
that this is a modern development owing to the rationalisation 
of the law during the nineteenth century, but on page 118 he 
shifts to hopes for the future when he says that the limited idea 
of wrongful conduct “‘will die hard in England; but the sooner 
we are able to pronounce life extinct, and follow it decently to 
the grave, the better, I believe, for English jurisprudence.” The 
difficulty in joining with Dr. Allen in this desirable funeral pro- 
cession is that Professor Winfield, whose theory we shall next 
discuss, tells us that the corpse has long since been buried and 
- that as mourners we are centuries too late. 

In Professor Winfield we find the leading protagonist of the 
general principle of liability theory, for he has dealt with it in 
greater detail than has any other writer.” Also he has stated it 
in broader terms than has Sir Frederick Pollock and has given 
it a far longer history. His theory is that “all injuries done to 
another person are torts, unless there is some justification recog- 
nised by law.”2? It follows that the Courts are free to create 
new torts whenever in their discretion they consider that this is 
desirable. This theory is supported by two chief arguments. 
The first is that some eminent Judges, both ancient and modern, 
have expressed this view. Thus Lord Camden said in 1762, 
“Torts are infinitely various, not limited or confined.” This is the 
only dictum which completely supports Professor Winfield’s 
theory as the two quoted from Bowen, L.J., are limited to wilful 
and intentional damage. Lord Mansfield’s description of the 
action upon the case as “a liberal action” is hardly definite 
enough to support a general principle of liability.°8 Feeling per- 
haps that these four citations are hardly conclusive Professor 
Winfield calls in aid thé unconscious thoughts of the Judges. 
“And I think,” he says, “that if we look at what the Judges did, 
_and not merely at what they said, we might reasonably infer 
that they were acting on the idea that all unjustifiable harm is 
tortious. The idea was usually subconscious, and though, as we 
have seen, some distinguished Judges have given voice to it, 
others perhaps would not have admitted it.”?? This attempt to 
prove the existence of a fundamental principle of law by analysing 


2 He has discussed it in The Law of Tort (1937), The Province Of The Law 
Of Tort (x931), and in (1927), 27 Columbia L.R., 1, in an article entitled “The 
Foundation Of Liability In Tort.” 

2? Law of Tort, p. 15. 

38 Gardiner v. Croasdale {1760), 2 Burr. 905, 906. 

2 Law of Tort, p. 20. 
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the subconscious thoughts of the Judges is undoubtedly an 
interesting experiment, but it falls somewhat short of conclusive 
evidence. All we can say is that, with the exception of Lord 
Camden, they seem to have succeeded pretty thoroughly in 
suppressing their subconscious. 

But even when conscious the Judges may, according to Pro- 
fessor Winfield, have been silent for cautionary reasons. ‘The 
Courts,” he says, “have full power to create new torts (or more 
consistently with judicial caution) to extend the law of torts 
without any baptismal ceremony for each extension.’’®® This 
metaphor is a dangerous one, for is it not possible to suggest that 
the reason why the Judges have so cautiously avoided any bap- 
tismal ceremony is because they doubted the legitimacy of these 
new torts? Why have they hesitated to acknowledge their 
paternity if they had the right to create them? Here is the crux 
of the question we are discussing, for if Professor Winfield is 
correct in his view, then we ought not to be surprised to find a 
Judge of to-day saying, “In this case I find it necessary to create 
a new tort.” But up to the preset no Judge seems to have 
adopted this obvious course. 

Professor Winfield’s second argument is based on the incon- 
trovertible fact that the law of torts to-day is wider than it was 
one hundred and fifty years ago. New torts have been created 
to which specified names have been given. This must prove 
according to him that the Courts assume that they have the 
right to create new torts. But does it? Nc one can deny that the 
Courts have created new torts by the gradual and sometimes 
almost imperceptible extension of old torts, but this differs 
fundamentally from the view that they have the right deliberately 
‘to create new ones based on a general principle of liability. It 
may be said that this is only a question of degree, but in law ques- 
tions of degree may be indistinguishable from questions of kind. 
An analogy may make this clearer. Before taking a house near 
the sea for this summer I consult Professor Smith, the eminent 
scientist, who warns me that the sea will wash the house away. 
Later it transpires that what he meant was that by gradual 
erosion the sea would wash away the land in one hundred years. 
His advice, although interesting, can hardly be described as 
helpful. Similarly, if a litigant consults his legal advisers to-day 
as to whether or not he has a cause of action he wishes to know 
what his rights will be when the action is tried within a few 
months. He will not be interested in the suggestion that if he 
brings a similar action in fifty years the judges by a gradual series 


90 27 Columbia L.R., P. I. 
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of cases will probably have created a new tort which will cover 
his facts. What has been the process in the law of torts? Has it 
been a modification of the law by a process of erosion and accre- 
tion, as we believe, or by a consciously creative act in accordance 
with-a, general principle of liability as suggested by Professor 
Winfield? Here we can take his first modern illustration—the 
tort of deceit. Of this Professor Winfield says, “The Court in 
Pasley v. Freeman were convinced that they were creating a new 
tort.’’81 But in that case Ashhurst, J., said: “Where cases are 
new in their principle, there I admit that it is necessary to have 
recourse to legislative interposition in order to remedy the 
grievance: but where the case is only new in the instance, and 
the only question is upon the application of a principle recog- 
nised in the law to such new cases, it will be just as competent 
to Courts of Justice to apply the principle to any case which may 
arise two centuries hence as it was two centuries ago.’ Nor can 
we find in the judgments of Lord Kenyon, C.J., and of Buller, 
J., filled to the brim as they are with the citation of precedent 
cases, any suggestion that they thought that they were creating 
a new tort. From deceit we turn to negligence which according 
to Professor Winfield became a distinct tort somewhere in the 
neighbourhood of 1820-1830. So vague an attribution does not 
suggest any clear act of creation, especially as a century later 
there is still some doubt concerning the existence of this tort. 
The next illustration is Rylands v. Fletcher in which according 
to Professor Winfield the old liability for cattle trespass received 
“enormous extension.” But if we study Lord Cairns, L.C.’s, judg- 
ment in which he cites that of Blackburn, J., in the Court of 
Exchequer Chamber we can see that neither he nor Blackburn, 
J., thought that they were creating a new tort. Where is there 
any suggestion in the following words, unless it is deeply sub- 
conscious, that the law is being altered: “And upon authority 
this we think is established to be the law, whether the things so 
brought be beasts, or water, or filth, or stenches”? Finally, 
Professor Winfield finds a ‘new tort in Brooke v. Bool and in 


31 Law of Tort, p i400, r 7 f). 
“8 (1789), STR at p. 6 

33 (1868), 3 H.L. 330, Sib; This case incidentally illustrates the danger of 
putting too much weight on dicta concerning general principles of liability, for 
Lord Cranworth said in his judgment (p. 341): “For when one person, in manag- 
ing his own affairs, causes, however innocently, damage to another, it is obviously 
only just that he should be the party to suffer. He is bound sic wti suo ui non 
laedat alienum.” If Professor Winfield had chosen this dictum, instead of Lord 
Camden’s, on which to base his general principle of tortious liability, he could 
have proved that the common law was founded on the doctrine of absolute 
lability. He would thus have been able to prove its descent from Anglo-Saxon 
times, instead of having to begin with the Statute of Westminster IT. 

34 [1928] 2 K.B. 578. 
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Honeywill & Stein, Lid. v. Larkin Bros. Lid., but if the judges 
who decided those cases were basing this supposed tort on any 
general principle of tortious liability, they seem to have been 
singularly successful in concealing their intention. In the latter 
case the judgment of the Court of Appeal was read by Slesser, 
L.J.; it is hardly likely that he was thinking of Professor Win- 
field’s principle, as two years later in his book The Law the learned 
Lord Justice said: “Whether a particular remedy does, or does 
not, exist for a wrong done to another is often a matter of historical 
accident, for the law of torts is not based upon principle, but 
depends upon the presence or absence of prescribed remedies, 
and since the sixteenth century the remedies have been defined 
and limited. It has been stated that there now exists a general 
duty not to do wilful harm, but it is difficult to find any support 
in English law for this very general proposition. . . . Despite 
dicta to the contrary, I think it would be going too far to say 
that there is a remedy for every wrong. Of course, if by wrong is 
meant that for which the law provides a remedy, the question 
answers itself, but if a greater extension be given to the word 
‘wrong,’ then, I fear, it must still be confessed there are many 
wrongs for which the law provides no remedy.” Thus Professor 
Winfield in citing the Honeywill case as an illustration of his 
general principle does not seem to have been particularly happy 
in his choice. Other cases besides those mentioned above are 
referred to by Dr. Winfield, but it would unduly lengthen this 
article to discuss each separately. He suggests that these cases 
prove that new torts may be created by the Courts in accordance 
with the principle that all unjustifiable harm is tortious: we 
believe that they illustrate the more limited proposition that 
existing torts tend gradually to expand through judicial inter- 
pretation as new instances are brought within their purview.” 
One further point raised by Dr. Winfield may be mentioned 
here. He says that, ‘Investigation appears to show that our 


3 [1934] 1 K.B. 19r. 
s Pp. 146-147. . 
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courts have not sent away a plaintiff empty handed in any action 
in general, or in any action in tort in particular, simply and 
solely, because the action was a new one.’’*8 This is easily under- 
standable, for there does not seem to be a single case in which 
counsel has based his argument on Professor Winfield’s funda- 
mental general principle. It is interesting to find that this general 
principle of liability has not, as far as we can find, been used 
even as a make-weight in doubtful cases. Victoria Park Racing 
and Recreation Grounds Co. Lid. v. Taylor® is a useful illustration 
of this. The defendant erected a tower on land adj 
plaintiff's racecourse from which he sent broadc epit 
results of the races. As this affected the pl ptits” init he ; 
brought an action which was based on the grou aqi f iiba andeem i 
of breach of copyright. -He lost because he ğ Abt¥esteblishress-> s4 k 
that the defendant’s act was a nuisance with Eol enn of“ K SI 
the law. Although counsel for the plaintiff in this\eas¢ ‘mhasy heve 
known that he was waging an almost forlorn —— 
made no attempt to argue that the Court should create a new tort 
because his client had been injured without justifiable excuse] P2 | 
Professor Winfield explains the absence of any references to his 
general principle on the ground of judicial caution, but as a general 
rule neither the Courts nor counsel are afraid of generalisations. 
We all know how frequently Ashhurst, J.’s, misleading statement 
“that wherever one of two innocent persons must suffer by the 
acts of a third, he who has enabled such third person to occasion 
the loss must sustain it,”® has been cited as a last hope. The 
remarkable thing, therefore, is not that the Courts have failed to 
deny the existence of a general principle of liability, but that no 
counsel, even in a desperate case, has had the temerity to present 
this argument. It will be interesting to see what happens when 
the coming generation of lawyers, who have been so ably taught 
by Professor Winfield, first advance this theory in Court. 
Finally on the question concerning the date of this general 
principle, Professor Winfield differs from Sir Frederick Pollock’s 
view that it is of modern origin. “From Statham and Fitzherbert 
to Blackstone the evidence is all the other way, and Blackstone 
himself is markedly in favour of a general liability in tort, and 
so were his contemporaries, Pratt, C.J., and Lord Mansfield.” It 
is strange that this general liability in tort, which apparently has 
existed for over six hundred years, should have had to wait until 
the twentieth century for recognition and systematic formulation. 


38 (1927) 27 Columbia L.R., 1. 

39 3938, The Times newspaper, zist January, p. 4. 
40 Lickbarrow v. Mason pee 2 T.R. 63. 

4l 27 Columbia L.R., p. : 
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_ Having discussed seriatim the theories of Pollock, Stallybrass, 
Allen and Winfield, it is now time to tabulate our criticisms of 
the “general liability” principle. 
1. There is no agreement concerning the nature of this general 
principle. Pollock says that it covers “wilful harm,” but Winfield 
believes that it includes all harm. 

2. There is no agreement concerning its origin. Winfield takes 
it back to the thirteenth century, Pollock says that it is modern, 
Allen believes that it is still to come. 

3. If this convenient general principle really does exist we 
might have expected to find hundreds of references to it in 
doubtful cases, but Winfield cites only one dictum which is 
directly in point. 

4. This theory is based on a misinterpretation of the judicial 
process. It suggests that in such cases as Pasley v. Freeman, 
Lumley v. Guy, and Rylands v. Fletcher, the Courts were con- 
sciously creating new torts when in fact they thought that they 
were bringing in new instances under established principles. 

5. If this theory were correct then much of the learning in 
tort law ought to be concerned with the nature of excuses and of 
justification. No textbook has, however, discussed these at any 
length, and in fact they are not even mentioned in the index to 
Professor Winfield’s book on Tort. 

6. Although the theory is innocuous in practice as no counsel 
seems ever to have based an argument on it, it has its dangers 
from the scholastic standpoint. The difference between such 
cases as Mayor of Bradford v. Pickles? and Hollywood Silver Fox 
Farm Lid. v. Emmett® cannot be explained on the ground that 
in the Bradford case the defendant had a common right to dig 
in his own land, but that in the Hollywood case he did not have a 
common right to shoot over it. The real distinction is that in 
the Bradford case the defendant was not violating any recog- 
nised right of the plaintiff's, while in the Hollywood case he was 
committing a nuisance.“# It is as necessary therefore to-day as 


42 [1895] A.C. 587. 

43 [1936] 2 K.B. 468. 

44 Professor Winfield in 27 Columbia L.R., pi 1x, explains Mayor of Bradford 
v. Pickles on the ground of common right: “The plaintiff's grievance was that 
malicious excavation by the defendant of his own land intercepted the percola- 
tion of water to the plaintiff’s land. But this he was lawfully entitled to do 
because he was held to be merely exercising the right of every landowner to dig 
as deeply as he likes.” This interesting explanation of the case seems to have 
been subconscious as far as their Lordships were concerned, for they emphasised 
the point that the plaintiff had no cause of action because he could not establish 
that any right of his had been violated. Thus Lord Halsbury, L.C., said at p. 
594: “If this question were to have been tried in old times as an injury to the 
right in an action on the case, the plaintiffs would have had to allege, and to 
prove, if traversed, that they were entitled to the flow of the water, which, as 
J have already said, was:an allegation they would have failed to establish.” 
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‘ it was a hundred years ago. for the student to realise that a 
plaintiff cannot recover merely because he has been unjustifiably 
injured by the defendant: he must still prove that some specific 
right has been violated. However desirable it may be to have a 
general principle in the law of torts, it is, we believe, a case of 
wishful thinking to say that it exists at the present time. 


A. L. GooDHART 
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LAW REVISION 


HE law Revision Committee was appointed on roth 

January, 1934, “to consider how far, having regard to the 

Statute Law and to judicial decisions, such legal maxims 
and doctrines as the Lord Chancellor may from time to time 
refer to the Committee require revision in modern conditions.” 
Since that date the Lord Chancellor has referred several problems 
to the Committee which has from time to time published reports 
upon them. The results of these reports up to the present are 
seen in two statutes, the Law Reform (Miscellaneous Provisions) 
Act, 1934, and the Law Reform (Married Women and Tortfeasors) 
Act, 1935. These two Acts have incorporated the recommenda- 
tions contained in the first four reports of the Committee dealing 
with the following points— 


(a) the doctrine of no contribution between tortfeasors ; 

(b) the legal maxim actto personalis moritur cum persona, 
and the rule that “in a civil court the death of a human being 
could not be complained of as an injury.” 

(c) the liability of a husband for the torts of his wife; 

(d) the state of the law relating to the right to recover 
interest in civil proceedings. 


The legislation passed as a result of the labours of the Law 
Revision Committee has proved almost entirely successful. The 
purpose of this note is to indicate those limited grounds on which 
criticism can be made, though even here criticism is by no means 
unanimous, and is on the whole directed to small and relatively 
unimportant matters. 

The first interim report of the Committee contained recom- 
mendations upon the legal maxim actio personalis moritur cum 
persona, and under this head the Committee examined the 
Common Law rule known as the rule in Baker v. Bolton (1808), 
1 Campbell 493. This rule is that no one can maintain an action 
against a person who by his wrongful act, neglect or default ‘has 
caused the death of another, and it was approved of by the 
House of Lords in s.s. Amerika, [1917] A.C. 38. The rule has 
long been the object of criticism, and it was made the more 
anomalous by the decision in Jackson v. Watson, [1909] 2 K.B. 193, 
which laid down that it did not apply to cases of breach of contract. 

The Committee dealt with all the criticisms of the rule and 
finally recommended that it should be abolished. This recom- 
mendation was not, however, incorporated in the Reform Act, 
1934. In fact, s. xr. (2) (c) of the Act seems to reaffirm the rule 
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with the express exclusion of claims for funeral expenses. It does 
appear unfortunate that the recommendations of the Committee 


_ were not acted upon, especially since the rule in Baker v. Bolton 


is largely inconsistent with the effects brought about by other 
provisions of the Act, and the hope may perhaps be expressed 
that this matter will receive attention upon the passing of the 
next Law Reform Statute. 

A decision under the 1934 Act which has-aroused very great 
interest is that of the House of Lords in Rose v. Ford, [1937] 
A.C. 826. Since there was a note on this case and on that of 
Flint v. Lovell, [1935] 1 K.B. 354 in a previous issue of this Review, 
it is unnecessary to recapitulate the facts or the reasons given 
by the Courts for their decisions. Nor is it within the scope of 
this Note to deal with the question of whether the results of the 
Rose v. Ford decision are desirable. What must be pointed out 
is that the Law Revision Committee cannot be held responsible 
for the case of Rose v. Ford for two reasons. 

In the first place, it seems almost certain that the possibility 
of such claims did not present itself to the Committee. The case 
of Flint v. Lovell was not decided until after their report, nor, 
indeed, until after the passing of the resulting statute. It is true 
that such cases as Phillips v. London and South Western Railway 
Company (1879), 5 Q.B.D. 78 had hinted that “loss of expectation 
of life” might be a ground for damages, but the doctrine obtained 
no real significance until the decision in Flint v. Lovell. 

Secondly, though not expressly stated in the Committee’s 
Report, it is, I think, clear that the Committee did not intend 
that the estate should recover for pain and suffering caused to 
the deceased. In paragraph 12 the Committee recommended that 
the system of Lord Campbell’s Act should be retained, but that 
the Act should be amended to cover a wider range of beneficiaries 
and a wider range of damages. In paragraph 13 the Committee 
explained this by saying that the damages should be in proportion 


‘¢ either to the loss to the estate, or to the losses to the dependants, 


or, in certain cases, to both heads of loss together. The Act, on 


the other hand, in s. x (1) and (2), by the general way in which 


they are expressed, allows the recovery of damages by the estate 
for the pain and suffering suffered by the deceased. As decided 
in Rose v. Ford, it also allows damages for shortening of expecta- 
tion of life. Both these results seem to be contrary to the 
Committee’s recommendations, since they cannot be brought 
either under the head of loss to the estate, or of loss to the 
dependants. If the rule in Baker v. Bolton is to be considered, 
it would seem an appropriate occasion to bring the Law Reform 
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(Miscellaneous Provisions) Act more into line with the Committee’s 
proposals. It is anomalous and against the whole conception of 
the Common Law to compensate a person who has not suffered. 
The argument that because it is cheaper to kill a person than 
to maim him is therefore unjust, is based on fallacious reasoning. 
The test ought to be the damages suffered by the claimant. Again, 
if damages for pain and suffering of the deceased are to be paid 
to the estate, what logical principle is there for excluding 
exemplary damages? This seems to be merely capricious. 

Two small points arise as a result of s. x (x) of the Act. This 
section expressly excludes actions for defamation and seduction 
from its benefits. The fact that the estate of a defamed person 
cannot sue in respect of that cause of action has been criticised 
on the ground that defamation may do much more harm to the 
next of kin than an assault, and it does appear that there is 
something to be said for this view. 

With regard to the exclusion of actions for seduction, a 
difficulty may arise as to the use of the word “seduction,” because 
it is not clear whether this term is meant to include actions on the 
principle of Lumley v. Gye (1853), 2 El. & Bl. 216. The action of 
seduction is applicable to all cases where a servant is tampered 
with by a third party, and has not the restricted meaning usually 
attributed to it in ordinary speech. 

Another curious position is produced by s. r (2) (b) of the 
1934 Act. This section enacts that damages recoverable for the 
benefit of the estate of a deceased person “in the case of a breach 
of promise to marry shall be limited to such damage, if any, to 
the estate of that person as follows from the breach of promise 
to marry.” This subsection was incorporated as a result of the 
following recommendations of the Committee— 


“The anomalous case of action for breach of promise 
of marriage should be treated like any other claim in con- 
tract, but the damages should continue to be limited to 
such special damages as can now be recovered. (See Finlay, v. 
Chirney (1888), 20 Q.B.D. 494, and Quirk v. Thomas, [1916] 
I K.B. 516.)” 


The old law as contained in these two cases and in Chamberlain 

. Williamson (1814), 2 M. & S. 408, was not very certain or 
definite, but at least until the decision in Quirk v. Thomas the 
rule seems to have been that in such a case the executors could 
only sue or be sued to the extent to which special damage had 
been done to the estate of the deceased or to the plaintiff respec- 
tively. Even this was doubted in Quirk v. Thomas when Swinfen 
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Eady, L.J., expressed an opinion that no claim for special damage 
would lie against the deceased’s estate, and the other judges seem 
to have been uncertain on this point, which did not actually 
have to be decided for the purposes of that case. 

The position as a result of the 1934 Act is that where the 
wrongdoer dies, his estate is liable to the full extent of the 
damages for which he would have been liable had he lived, 
whereas if the injured party dies his estate can only recover the 
loss which was suffered by the estate as a result of the breach 
of promise. It is possible that at some future date, a deceased 
man’s personal representatives will bring an action against his 
ex-fiancée for damages suffered by his estate. 

It seems very unlikely, and is in fact contrary to the terms 
of their recommendation, that the Committee intended to bring 
about this result and to do away with the Common Law rule as 
laid down in Finlay v. Chirney, and it seems inequitable that the 
wrongdoer’s estate should have to pay full damages while the 
injured party’s estate can only recover special damage suffered 
by it. It appears anomalous that if the two parties concerned 
in a breach of promise of marriage die within six months of the 
breach, the estate of the wrongdoer is liable to the full extent 
of the damages for which he would have been liable had he lived, 
while the estate of the injured party can only in fact recover 
the special damage done to the estate itself. 

Another interesting result is brought about by sub-ss. (4) 
and (3) (b) of s. x of the 1934 Act. Section x (4) reads as 
follows— 


“Where damage has been suffered by reason of any act 
` or-omission in respect of which a cause of action would have 
` subsisted against any person if that person had not died 

before or at the same time as the damage was suffered, there 
shall be deemed, for the purposes of this Act, to have been 
subsisting against him before his death such cause of action 
„in respect of that act or omission as would have subsisted if 
he had died after the damage was suffered.” 


Section r (3) is as follows— 


“No proceedings shall be maintainable in respect of a cause 
of action in tort which by virtue of this section has survived 
against the estate of a deceased person, unless either (a) . . ., 
(6) the cause of action arose not earlier than six months before 
his death and proceedings are taken in respect thereof not 
later than six months after his personal representative took 
out representation.” 
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Section 1 (4) is certainly artistically worded, but once the real 
meaning of the section is understood it appears to be a most 
equitable and sensible rule. However, some of the good that it 
is intended to do is negatived by s. x (3) (b). 

Section r (4) of the 1934 Act was intended to cover such cases 
as subsidence where the damage and not the withdrawal of 
support constitutes the cause of action. So long as the subsidence 
and damage occur within six months of the taking out of repre- 
sentation by the personal representatives of the deceased wrong- 
doer its object is achieved. If, however, as may happen at any 
time, a man dies having during his life excavated his land, and, 
more than six-months after his personal representatives have 
taken out representation, a subsidence occurs on the land of his 
neighbour causing damage, the neighbour will be without a 
remedy. He cannot sue the personal representatives owing to 
s. I (3) (b) of the 1934 Act, and he cannot sue the present occupier 
owing to the decisions in Hall v. Duke of Norfolk, [1900] 2 Ch. 493, 
and Greenwell v. Low Beechburn Coal Co., [1897] 2 Q.B. 165. 

The 1934 Act, by s. 3 (1) allowed the recovery of interest in 
any action for debt or damages, but provided that nothing in the 
section should authorise the giving of interest upon interest. 

Section 3 (1) was included in the Act as a result of the second 
Interim Report of the Committee which recommended that the 
old Common Law rule established by Lord Mansfield in Eddowes 
v. Hopkins (1780), 1 Douglas 376, that interest cannot, in the 
absence of express agreement be recovered, should be altered. 
Proviso (a) was clearly inserted to prevent the possibility of 
a plaintiff being able to recover compound interest, but it appears, 
that as worded, this proviso goes considerably further than that, 
and where a plaintiff has a claim for a definite sum with interest 
he will only be entitled under this section to recover interest on 
the principal sum from the date when the cause of action arose 
and not upon the interest thereon which was also due to him. 

This provision allowing the recovery of interest, has raised a 
considerable practical difficulty. Before the Act, the amount to 
be paid into Court in respect of a due debt could be calculated 
with exactitude; for where interest was due, the amount thereof 
was known. Now the Court has the discretion to give interest in 
all cases; the amount of the interest is not fixed, and the practi- 
tioner can only make a guess as to whether any, and if so what, 
interest will be awarded by the Court. 

The second Statute passed at the instigation of the Law 
Revision Committee was the Law Reform (Married Women and 
Tortfeasors) Act, 1935, and was the result of their third and 


LAW REVISION 19 


fourth Interim Reports. If husbands are really to be independent, 
it might be said that the special rules as to agency from cohabita- 
tion, or at any rate from ‘necessity, were inconsistent with that 
principle. However, it seems as if the institution of marriage 
should reasonably be expected to raise the presumption of agency 
in both these cases. 

The second part of the 1935 Act deals with proceedings against, 
and contribution between, tortfeasors, and its primary object 
was to abolish the old Common Law rule that no contribution 
obtained between joint-tortfeasors laid down by Lord Kenyon in 
Merryweather v. Nixan (1799), 8 T.R. 186. 

There are at least two interesting points which arise as a 
result of this part of the Act and which seem to require some 
explanation. 

Section 6 (x) of the Act is as follows— 


6 (1) “Where damage is suffered by any person as a 
result of a tort (whether a crime or not)— 

(c) any tortfeasor liable in respect of that damage may 
recover contribution from any other tortfeasor who is, or 
would if sued have been, liable in respect of the same damage, 
whether as a joint tortfeasor or otherwise, so, however, that 
no person shall be entitled to recover contribution under this 
section from any person entitled to be indemnified by him in 
respect of the liability in respect of which the contribution 
is sought.” 


The following case recently came before the Court. A cross- 
road collision occurred between two cars and the Judge held that 
each of the drivers was negligent and contributed to the accident. 
The first driver had his wife in his car with him and the second 
driver was alone. The wife sued the driver of the second car and 
recovered substantial damages for personal injuries which she 
had suffered in the collision. The second driver thereupon claimed 
contribution under the above s. 6 (x) (c) of the 1935 Act from the 
first driver, but it was held that he was not entitled to it, since 
a wife cannot sue her husband in tort and therefore the first 
driver was not “any other tortfeasor who is, or would if sued 
have been, liable in respect of the same damage.” 

A very similar case recently resulted from the collision of two 
ships, where the Court held that both were partly to blame. 
Several members of the crew of one ship were drowned and claims 
were made by their dependants under the Fatal Accidents Act 
against the owners of the other ship. The position seems to be 
that the owners of the second ship are liable as tortfeasors at 
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Common Law, but are not liable under the Workmen’s Compensa- 
tion Act. The owners of the first ship are liable under the Work- 
men’s Compensation Act, but have the defence of common 
employment to any Common Law claim. The rule in Admiralty 
as to apportioning blame does not apply to claims under Lord 
Campbell's Act. It seems that if the dependants of the deceased 
members of the crew of the first ship obtain damages against ` 
the owners of the second ship, the latter will have no claim for 
contribution against the owners of the first ship. ‘The first ship > 
is not a tortfeasor, for it has been frequently decided that liability 
under the Workmen’s Compensation Act is not tortious and 
therefore the owners of the first ship are not persons “who would 
- if sued have been liable as a joint tortfeasor in respect of the 
said damage.” If an action for the alleged tort were brought 
against the first ship by members of its crew the action would fail, 
and therefore as regards its crew that ship cannot be a tortfeasor. 

The other point arising from this part of the 1935 Act appears 
as the result of s. 6 (x) (a). This is as follows— 


6 (1) “Where damage is suffered by any person as a 
result of a tort (whether a crime or not)— _ 

(a) judgment recovered against any tortfeasor liable in 
respect of that damage shall not be a bar to an action against 
any other person who would, if sued, have been liable as a 
joint tortfeasor in respect of the same damage.” 


This section was, of course, inserted to abolish the old Common 
Law rule found in the case of Brinsmead v. Harrison (1872), - 
L.R. 6, C.P. 584, to the effect that judgment against one tortfeasor 
was a bar to actions against the others. This section does not 
alter the rule in Duck v. Mayeu, [1892] 2 Q.B. 511, to the effect 
that the release of one joint tortfeasor releases all the others, 
The reason for this rule was explained by A. L. Smith, L.J., in 
his judgment in that case. He said (p. 513): “. . . the cause of 
action which is one.and indivisible, having been released, all 
persons otherwise liable thereto are consequently released.” “As 
this rule is founded on a principle which is no longer accepted 
by the Law it would, perhaps, be advisable that the rule in 
Duck v: Mayeu should go the same way as that in Brinsmead 
v. Harrison. 

It is hoped that at any rate most of the grounds on which the 
two Law Reform Statutes are open to criticism have been dealt 
with in this note. That these grounds are so few and so limited 
in scope shows how thorough the work of the Committee has 
been. The only grounds of any moment on which it is possible 
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to criticise the process of Law Reform up to the present time 
` are these— 


(x1) The fact that the rule in Baker v. Bolton has been 
retained. As has been pointed out, this was against the 
„express recommendation of the Committee. 

(2) The decision in Rose v. Ford. It is difficult to say 
whether or not this is a ground for criticism at all, but, in any 
event, no responsibility for it can be attributed to the 
Committee. 

(3) The fact that full damages for breach of promise of 
marriage can be obtained against the estate of the deceased 
“wrongdoer. This will probably in fact have very small results. 


It is a spirit of caution on the part of the draughtsman which 
has resulted in the Common Law being insufficiently altered, and 
which is responsible for almost all the defects to which attention 
has been called. For this reason those defects are mainly of a very 
minor and unimportant nature. During the short period of its 
existence the Law Reform Committee has very materially 
improved those branches of the law with which it has dealt by 
removing those anomalies and injustices which inevitably arise 
during the gradual evolution of any legal system. It is safe to 
say the great majority of lawyers and laymen hope that the 
recommendations contained in their later reports, and especially 
those dealing with the Statute of Frauds and consideration, will 
soon find a place in the Statute Book. 

Joun FOSTER 


Note. Mr. Foster is the secretary of the Law Reform Com- 
mittee. His article shows that the main failings of the recent 
legislation have been due to the failure of the Parliamentary 
draftsman to comply exactly with the proposals of the Com- 
mittee. This we suggest could be remedied by the reference 
back to the Committee for its consideration of the draft bill 
before introduction in Parliament. 

R. S. T. C. 
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A PLEA FOR UTILITARIANISM! 


Part I 


T is well known that “ Jurisprudence” is a peculiarly English 
subject. Though the word itself is of Latin origin it cannot 
be translated into any other language. “Philosophy of law,” 

“theory of law,” “judicial sociology,” are not equivalents. The 
cause lies in certain peculiarities of English legal development. 
The most important is that there was until Blackstone an almost 
complete absence of scientific treatment. The law was taught 
as a profession by the Inns of Court and of Chancery. Lawyers, 
like surgeons, learned by the clinical method, and most of the 
books which they read were aimed at purely practical objects. 
Though the influence of Roman Law on the categories of the law 
of England was, in the formative period, obviously substantial, 
the later English lawyers lost touch with the comparatively 
scientific methods of the Roman jurists and ignored the studies 
of the pandectists until Austin rediscovered them. English 
philosophers both before and after the Renaissance dealt with the 
underlying problems of the law; the English Scholastics, Hobbes 
and Locke, to name the most eminent, had enormous influence 
upon the development of political ideas in Europe. In the 
“Golden Age,” indeed, lawyers such as Sir Thomas Smith, Sir 
John Fortescue, and, above all, Francis Bacon, contributed 
substantially to the advancement of legal learning. But at the 
end of this period the lawyers went back to practice. By the end 
of the eighteenth century English law was, as Carlyle said of 
Coke’s learning, shovelled up in vast disorderly heaps. The 
practitioners, founding themselves upon Coke, had made of it a 
highly artificial and pedantic collection of rules almost entirely 
without connection with the social problems that they were 
intended to solve. 

It is much to Blackstone’s credit that he made this jumble of 
past expedients look almost intelligent. His legal theory was 
confused and jejune and was copied without much effort of 
imagination from such continental theorists as Burlamaqui, with . 
indigested chunks of Hobbes and Locke. As such, it was rightly 
held up to scorn by Bentham. Blackstone collected learning of 
the more theoretical kind much as a modern lawyer might if he 
dug about in a few philosophical works without understanding 
even the nature of the problem and served up the results to even 


1 No one is more aware than the writer that the methodology of Jurisprudence 
and its relations to the other social sciences requires a whole book for its proper 
treatment. The remarks which follow do not pretend to be adequate, but they 
may indicate a few possible lines of thought. 
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more ignorant students. But legal theory was not Blackstone’s 
sphere of influence. Blackstone’s great contribution was, as 
Bentham himself said, that he first made English law speak the 
language of the scholar and gentleman. He did not merely collect 
the rules of the law; he digested and synthetised them. He turned 
them from a mass of disconnected rules into a system of law. He 
realised in the process that many of them were nonsense; but, 
above all, he enabled students of wider vision to realise that there 
was even more nonsense than he thought. Bentham without 
Blackstone was inconceivable. Until Blackstone the logical 
analysis of law which is now a commonplace of our books had not 
been attempted. By getting rid of mumbo-jumboism he made 
scientific examination possible. 

The Commentaries are not a work of Jurisprudence but a 
systematic survey of English law. The introductory chapters do 
contain some theoretical material. But these received the full 
weight of Bentham’s much heavier guns, and they can no longer 
be regarded as any contribution to legal theory. The creation of 
Jurisprudence as we know it was the work of Bentham. His 
object was not to expound law but to reform it. Law is but a 
means to an end, not an end in itself. It is the means by which 
many of the purposes of social life are attained. It was therefore 
necessary for him to consider the purposes of social life, to develop 
a philosophy. This philosophy was a particular kind of hedonism 
which he took from Hume. Its foundations are expounded in 
Principles of Morals and Legislation. The details of its application 
to various parts of law and legal administration are contained in 
the eleven volumes of Bowring’s collection and, perhaps, in the 
manuscript material in University College, London. The theory 
itself, “the principle of utility,” was expounded and corrected by 
John Stuart Mill in Utilitarianism. The practical examination of 
the law was left to the reformers of the nineteenth century. 

Bentham was so full of ideas and so anxious to expound them 
that he rarely rounded off his works. Principles of Morals and 
Legislation comes to an abrupt end. The last section of the last 
chapter is headed “ Jurisprudence, its branches.” It is from these 
half-a-dozen pages that Jurisprudence takes its origin. The 
section ends by propounding certain questions: what is law? 
_ into what branches can it be divided? what is the meaning of 
criminal as applied to law? These Bentham proposes to discuss ; 
but the book comes suddenly to a full stop. A long footnote, 
added nine years later, discusses shortly the nature of law. There 
was, nevertheless, enough in the few pages to form the basis from 
which his disciples developed the subject of Jurisprudence. - 
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“ Jurisprudence,” Bentham tells us, means nothing by itself. 
It must have an adjective. A book of jurisprudence can have but 
one of two objects, to ascertain what the law is, or to ascertain 
what it ought to be. In the former case it is a book of expository 
jurisprudence; in the latter case it is censorial jurisprudence or, in 
other words, the art of legislation. A book of expository juris- 
prudence is authoritative if it is composed by a legislator who, by 
stating what the law is, causes it to become law. Any other book 
is unauthoritative. But a book may state either the laws of all 
nations or the law or laws of one or more separate nations. The 
former is a work of universal jurisprudence, the latter a work of 
local jurisprudence, But the laws of nations differ both in sub- 
` stance and in form. Moreover, the languages which nations use 
are so different that they rarely have a single word in common. 
“However, among the words that are appropriated to the subject 
of law, there are some that in all languages are pretty exactly 
correspondent to one another: which comes to the same thing 
nearly as if they were the same. Of this stamp, for example, are 
those which correspond to the words power, right, obligation, 
liberty, and many others.” 

It follows that if books treat of universal jurisprudence their 
subject-matter must lie within very narrow limits. If they are 
expository they can treat only of the meaning of words; they 
must be confined to terminology. The greatest opportunity lies in 
the field of censorial jurisprudence. For though the laws of 
different nations ought not to be the same, there are some leading 
points which ought to be the same in the laws of all civilised 
nations. These points were to be the matters discussed in the 
book. They are in fact discussed in many of Bentham’s works; 
but Principles of Morals and Legislation stops short a few pages 
later. We need not now discuss those few pages; we need note 
only that Bentham regarded “the history of jurisprudence” (i.e. 
legal history) as furnishing examples for the art of legislation, 
and that in the footnote already mentioned he laid down the 
definition of “law” (taken from -Hobbes) which Austin lafer 
adopted and elaborated. 

Enough has been said to show that Bentham made a clear 
distinction between the law that exists and the law that ought to 
be. With Austin, as we shall see, “‘ Jurisprudence” became what 
Bentham called “expository jurisprudence.” ‘‘Censorial juris- 
prudence,” which deals with the law that ought to exist, becomes 
the art of legislation. The idea underlying the distinction is that 
the law can be something precise and definite and that it is 
possible to separate clearly between law and justice or morals. 
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Bentham would not have said that the law which Blackstone 
expounded was either precise or definite; his idea was that an 
intelligent system of law would be precise and definite. It was 
the idea possessed by those who a little later demanded in France 
a clear and definite code which should enable any man, without 
the aid of lawyers, to understand what the law was. 

James Mill, who wrote the article on “ Jurisprudence” in the 
fifth edition of the Encyclopaedia Britannica did not confine 
himself to expository jurisprudence, but dealt with such matters 
as the theory of punishment. James Mill no doubt influenced 
Austin, but it is to Austin himself that we owe the nature of Eng- 
lish Jurisprudence. On his appointment as Professor of Juris- 
prudence at University College, London, Austin went at once to 
Germany. Professor Andreas B. Schwarz has described the state 
of German legal studies at that time. “It was,” he said, “in a 
state of transition, which can be roughly described as the transition 
from natural law to the historical school.” But natural law was 
not in the Benthamite philosophy. It may be said without much 
exaggeration that after Bentham’s Fragment on Government, 
natural law in England was not only dead but damned. Nor was 
the historical school likely to appeal to a utilitarian whose master ` 
thought that “the history of jurisprudence” was useful for the 
art of legislation but no more. There are romantic elements 
in Austin which Bentham would have described as stuff and 
nonsense, but-in the main the pupil follows the teaching of his 
preceptor. Consequently, what attracted him in the German 
- literature was not the legal philosophy or legal theory, but the 
systematic exposition of Roman law. Professor Schwarz shows 
that Austin’s first and main studies were German textbooks of 
Institutes and Pandects. 

So, Austin’s Jurisprudence consists of two parts. The first 
is a long and detailed analysis of the nature of law and its relation 
to the principle of utility and the law of God. The result is stated 
both at the beginning and at the end. Law properly so called 
satisfies the definition which Bentham took from Hobbes. The 
assumption here was that there was something which, for a 
lawyer at least, could properly be called law. Hobbes did not 
merely define law, he justified it. He showed that sovereignty 
arose out of a state of nature by means of a social contract; 
and law was the product of sovereignty. In other words, to use 
modern terminology, he validated law by a quasi-philosophical, 
quasi-sociological argument. With Austin there was no argument 
and no attempt at justification. His purpose was to define. He 

1 Politica, Vol. I, pp. 181-92 
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assumed, that is, that there is something definite and precise 
called “law,” and that it was his business to separate the proper 
and the improper uses of that term. 

The same method was adopted and the same assumption 
underlay the second part, which. consisted of an “analysis of 
pervading notions.” These are notions implied by the words 
like persons, things, acts, rights of various kinds, forbearances, 
duties, injuries, liabilities, and so on. Austin did not make clear 
whether he was analysing conceptions employed in law or whether 
he was analysing social conceptions which it was the function of 
law to regulate. It appears that he was aiming at the latter and 
achieving the former. His analyses, in fact, were taken in the 
main from Roman law as expounded by his German authorities. 
His assumption was that he was analysing not Roman law but 
the social concepts themselves. The confusion persists to this 
day. Bryce and Dicey distinguished “legal sovereignty” and 
“sovereignty”; modern jurists distinguish between “ possession 
in law” and “possession in fact”; but legal sovereignty and 
possession in law are rules of a particular system of law; they 
are not “universal” or “general” at all. The assumption of 
conceptual jutisprudence is that there is something universal or 
general. 

Austin’s influence has been enormous. He determined the 
essential nature of English jurisprudence. His method was fol- 
lowed by Markby and Holland in Oxford, by Sheldon Amos in 
London, and by Clark in Cambridge. Many of his definitions, 
especially his definition of “law,” have been criticised. In the 
course of the criticism, it has been found that precision of defini- 
tion is not particularly easy, and some of the later writers can be 
described not unfitly as flirting with philosophy and philandering 
with sociology. Even so, legal philosophy is still regarded with 
a certain contempt and “sociologist” is almost a term of abuse. 
The jurist of the Austinian school explains Austin’s theory of 
law, and some of the attempted modifications. Having surmounted 
this obstacle, he proceeds with relief to his main task, the 
elucidation of legal concepts. Here the method is again that of 
Austin, though later developments have considerably modified 
the matter. 

This is, however, not the whole extent of Austin’s influence. 
Generations of lawyers were inflicted with his close and meticulous 
analyses. In the meantime, Blackstone had eminent successors, 
and Bentham’s disciples blacked out from the law itself some of 
the nonsense that Blackstone. had, quite rightly, expounded. 
The new generation of writers on English law, a generation which 
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included Anson, Pollock, Dicey, Salmond and Westlake, applied 
to a somewhat more rational system of law the methods which 
Austin had developed, The law of contract and tort, as well as 
much commercial law and private international law, was ex- 
pounded by lawyers who were in fact jurists. These eminent 
writers sought to understand the nature of the concepts which 
they expounded. In turn, their influence not only on the exposi- 
tion but also on the practice of the law has been profound. They, 
and the lawyers taught by them, have made English law intel- 
ligible if not intelligent. The ordinary lawyer is in fact a jurist 
because he lisps in the language of jurists. 

This development has been assisted by a development upon 
which emphasis must be placed. Austin’s analyses of concepts 
were based on Roman law. Holland founded his Jurisprudence 
on the same basis; but gradually he introduced more and more 
purely English material. Salmond’s Jurisprudence is almost 
entirely English in its content, though it contains frequent 
references to other systems, and especially to Roman law. The 
number of these comparisons alone distinguishes this book in 
the nature of its contents from any elementary introduction to 
civil law, such as Capitant’s Introduction a V Etude du Droit Civil. 
In other words, not only have English lawyers become jurists, 
but also the jurists have become English lawyers. 

Another major development springs partly out of this cause 
and partly out of extraneous sources. Since Austin delivered his 
lectures the academic jurists have given great attention to the 
history of English law. The works of Maitland, Pollock and 
Holdsworth have made available a knowledge of the development 
of English legal ideas which would not have been available to 
Austin even if he had wanted to use it. It is possible to analyse 
English law without reference to history. In fact, however, so 
much of the law has no reason except history that no writer on 
English legal concepts would now think of omitting some historical 
explanations. This development, too, was assisted by the creation 
of “historical jurisprudence.” This; in the hands of Maine, was 
a series of acute generalisations from inadequate material. In 
the hands of Vinogradoff it was either legal history or primitive 
law. The study of primitive law is undoubtedly of considerable 
use to the sociological jurist, for whom all facts (including all 
laws) are welcome. But the influence of this historical school in 
England has primarily been to emphasise that analysis is not 
complete without history. The English jurist is not a sociologist ; 
he is a lawyer, but he has been taught that he cannot be a lawyer 
unless he is also a historian. For all law (except of course the 
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largest ‘part of it which, being in legislation, tends to be ignored) 
is simply the scum left by the receding tide of history. 

The best modern defence of the English school is contained 
in Dr. Allen’s essay on “ Jurisprudence—What and Why.’ 
The author there discusses various definitions of Jurisprudence 
and criticises them in the light of modern historical and ethno- 
logical knowledge (which, strange to say, he ascribes to historical 
jurisprudence).-“If that movement has taught us anything, it 
has put us on our guard against incautious generalisations con- 
cerning the universality and the permanence of legal institutions. 
The more we examine different civilisations at different periods, 
the more bewildering are the discrepancies”; and he quotes the 
statement of Mr. Justice Cardozo, that “hardly a rule of to-day 
but may be matched by its opposite of yesterday.” Nevertheless, 
he does not admit that general Jurisprudence of the Austinian 
kind does not exist. “There are certain elements which are 
inherent in the very conception of law, considered as a pheno- 
menon of social life, whatever the disparities in detail,” and he 
proceeds to give examples. He is not, however, a sociologist; 
he is concerned not with these phenomena of social life but with 
the “principles” which result from them in the law. For him, 
Jurisprudence is “the scientific synthesis of the essential principles 
of law.” 

Neither the definition nor the examples quite explain whether 
Dr. Allen wished to emphasise the social phenomena or the legal 
solutions that various communities have developed to meet 
them. In similar stages of economic development and in similar 
political conditions both the social phenomena and the problems 
that arise for solution by means of law are much the same. But 
the possible solutions are infinite. “Ownership” as understood 
by English law may be entirely different from the meaning given 
to ‘‘ownership” in French law. What is common to England and 
France is the capitalist system which recognises private property 
and at the same time the possibility of State intervention to 
prevent the abuse of private property. In other words, the social 
phenomena are much the same, but there do not seem to be any 
“essential legal principles” flowing from them. Dr. Allen says: 
“There must be persons who are subject to law, and things which 
are objects of it. There must be certain fundamental relationships, 
such as ownership and possession, between these persons and 
these things.” Persons and things are social phenomena, though . 
it does not follow that these words have their exact equivalents 
in other languages. Nor does it follow that “persons” and 


3 Legal Duties, pp. 1-27. 
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“things;” as used in the form of technical legal terms, mean the 
same in two systems of law.. Out of them there spring no essential 
legal principles. “Ownership” and “possession” are either terms 
of ordinary language used to describe social phenomena, or tech- 
nical terms used in rules of law. In the former case there are no 
essential principles of law; in the latter there will be rules of law 
but they are not essential. 

The truth is, I think, that the element of “generality” is to 
be found only in the social phenomena. So long as the jurist 
restricts himself to. positive law he can do no more than analyse 
the concepts of his own system of law, with or without the assis- 
tance of legal history, and with or without the assistance of com- 

- parisons drawn from other systems with which he is familiar. 
- But a lawyer who, does not analyse, who does not draw principles 
from the details of his branch of the law, is not a lawyer but a . 
hack. Austin and his ‘successors have done their work well. 
English lawyers have dropped back into the continental tradition, 
which received a new lease of life through the efforts of Saleilles, 
and have treated their subject as a science. There is, conse- 
quently, no place for a jurisprudence of concepts if by concepts 
is meant those actually embodied in the law. If, however, the 
jurisprudent deals with the social phenomena involved in law 
he is going outside the traditional English field; he is, in fact, 
becoming a sociologist. When, for example, the lawyer ceases 
to state the English rules of interpretation and seeks to find out 
how in fact judges interpret, he is analysing not law but a social , 
phenomenon. Similarly, when he ceases.merely to lay down the 
rules governing the-operation of precedents and begins to ask 
himself what actually happens when the judge says that he is 
“following” or “distinguishing” a previous decision, he is 
examining the working of institutions and is in fact a political 
scientist or (what for present purposes is the same thing) a 

sociologist. - 

Other examples might be mentioned, but these suffice because 
both Dr, Allen and Professor Goodhart have made notable contri- 
butions in this particular field. Indeed, these writers have gone 
further. They have introduced the question of value; they have 
dared to criticise. There are, of course, precedents in the works 
of Austin, who discussed, for instance, the question of codifica- 
tion. But if we discuss the value of stare decisis, or rules of inter- 
pretation, or the merits of codification, may we not discuss also 

- the value of the rules of substantive law? And if we discuss values 
are we not back not to analytical jurisprudence but to the art of 
legislation ? 
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Part II 


It might be thought that in returning to the art of legislation 

we might obtain assistance from modern legal theory. The 
primary problem which both legal philosophy and juridical 
sociology have to face is the problem of the validation of positive 
law. From what source is derived my obligation to obey the 
precepts of positive law? Hobbes and Locke had answers. 
Bentham and Austin had none, or, if they had, they assumed 
that I was compelled by superior force. The modern natural 
lawyers, too, have a clear answer, though they are not agreed. 
as to the precise philosophical basis of natural law. They are 
divided even in their theory of knowledge; for whereas some, 
like Réglade, appear to accept the purely realist position adopted 
by St. Thomas Aquinas, others, like del Vecchio and Djuvara, 
try to answer the Cartesian thesis by a kind of neo-realism which 
is called, at least by the former, ‘‘inter-subjectivity.” Divided 
as to the foundations of natural law, they are even less certain 
about its content; and while they dispute with Hauriou as to 
whether public order is or is not included within the concept of 
justice they can give little assistance in the practical application 
of the concept of justice to the details of the modern law. 
“Natural law with a changing content” seems even less capable 
of practical application; for it is just with the changing content 
that the science of legislation must be concerned. 
_ The quasi-sociologists, like Duguit and Krabbe, are equally 
concerned more with foundations than with substance. Duguit 
thought that he was a realist but is accused by his critics of 
idealism, If law is founded on a sentiment of solidarity and a 
sentiment of justice, or on Krabbe’s alternative, we are still 
faced with the problem of application; and we cannot in fact 
accept such a basis so long as it is denied by almost the whole 
school of legal philosophy. The historical school has asserted 
principles of historical development which are by no means 
universally accepted. At the same time, the careful analysis of 
social—or at least political—relations made by Gierke has at 
least dernonstrated that the art of legislation must be founded 
on sociological investigation. In this way the historical school 
has brought Jurisprudence back to political science. 

The Viennese School gives no assistance whatever. For even 
if Kelsen’s.“‘inverted pyramid” can stand on its apex after such 
criticisms as those of Carré de Malberg, it cannot be more than 
the blue-print of a political structure and tells us nothing about 
what the organs of government are to do. Kelsen becomes useful 
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for the art of legislation when, as in his work on democracy, he 
goes beyond his initial hypotheses and deals with “meta-juridical” 
political science. 

These examples show that modern legal theory is still essen- 
tially concerned with fundamental problems. It is, of course, 
necessary that these problems should be investigated. Now that 
English Jurisprudence has, for practical purposes, repudiated 
the notion that the nature of law can be found by taking an 
a priori concept of the State and an a priori definition of “proper” 
law, it must deal with the theory of knowledge and the principles 
of political obligation. At the same time, it is not to be expected 
that agreement will be reached on these matters. The develop- 
ment of natural science proceeds apace in spite of the fact that 
most professional philosophers, at least in England, are neo- 
realists, while the few scientists who think about these problems 
are, apparently, jejune idealists. The ordinary natural scientist 
assumes that the matters with which he deals are real and that 
nature has an order. The “fact” that an apple hit Newton on 
the head and that apples have never been known to fly off to 
the moon does not prove either that the apple existed or that 
apples must necessarily fall to the ground. The scientist not only 
assumes these facts but develops laws to explain them, reserving 
to himself the power to develop other laws, or not to develop 
laws at all, if subsequently it can be shown by reason or revelation 
that he is wrong. 

The problem of the social sciences is more complicated but 
in essence it is the same. The science of legislation must assume 
that men and things do exist and, since laws are intended to act 
on the will, it must assume also the doctrine of free-will. Jurists 
may be legal philosophers and dispute with philosophers the 
foundation of their assumptions; but they must also assist legis- 
lators in making “good” laws. It is here that the difficulty arises: 
for what is “goodness ” but an ethical concept, our old friend justice 
in a new guise? Upon what basis may our ethics be based? 
Other branches of the social sciences have the same problem. 
When the economist says that the London passenger transport 
monopoly is economic or uneconomic he appears to be making a 
judgment of value; and values are questions for philosophers. 
Even if he is not presuming the existence of strange people called 

“economic men,” he is at least assuming that cheap and rapid 
‘transport is desirable. 

It is not without significance that Bentham and John Stuart 

Mill were economists as well as political philosophers. Most of 


1 Cf, G. del Vecchio, Law and Economics. 
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the “classical” economists were utilitarians. Nor is it without 
significance that Bentham was among the few law-reformers who 
have had really considerable influence in reforming the law. The 
reason certainly is not that utilitarianism has met with the 
approval of philosophers. After the devastating criticisms of 
Bradley and others no reputable philosopher has been prepared 
to accept the Benthamite brand of hedonism. The real reason is 
that philosophers do not govern. Government is carried on by 
ordinary people for ordinary people, and the positive proposals 
which Bentham made seemed, in many cases, to be “reasonable.” 
It may be true that pleasure and freedom from pain are not 
desirable, or the only things desirable, as ends; it may be true 
that one does not necessarily attain the greatest happiness for 
oneself by promoting the greatest happiness of the greatest 
number; Macaulay’s famous jibe at Utilitarian arithmetic may 
be fully justified; nevertheless, the fact is that most ordinary 
people, and especially ordinary politicians, believe that what 
ordinary people want is the maximum of pleasure and the 
minimum of pain. A dictator who obtains the maximum pleasure 
by governing may find in Hegelian assumptions good reasons why 
he should not give his subjects the maximum of pleasure. A 
democratic politician has to be in practice a psychological 
hedonist. 

Indeed, what other hypothesis would be possible, even if 
philosophers were kings? No honest philosopher can believe that 
he is right when so many other philosophers say that he is wrong. 
Dictators are not philosophers, and if they were the evidence 
suggests that they would not be honest. But if there were a 
dictator who was an honest philosopher, could he be so sure of the 
answer to Pilate’s jest that he would allot to a man what he, the 
dictator, thought was good for him and not what he thought the 
man considered was good for himself? King Philosopher would 
surely say that there was no final proof that his truth was absolute 
and Mr. Smith’s a delusion. This is, however, a hypothetical 
question, especially in a State which has already accepted the 
assumptions of philosophical radicalism by setting up a democratic 
machinery. The art of legislation in a democracy must necessarily 
be founded upon the principle of the greatest happiness of the 
greatest number. 

The enunciation of a principle does not solve all problems. 
Bentham’s eleven volumes do not say the last word on anything 
and fail to say the first words on many things. The primary 
question is always one of pure sociology, what in fact are- the 
needs which people desire to be fulfilled. Bentham’s sociology 


A PLEA FOR UTILITARIANISM 33 


was weak; and in any case the process of estimating and general- 
ising needs is by no means easy. There are, too, physical limits 
within which alone needs can be satisfied. -Then there arise 
questions of economics, of forecasting the extent of the prospective 
gains and of the expenditure, in the widest sense, required to 
attain them. There are, finally, questions of administration, 
including questions of legal administration with which the lawyer 
is particularly concerned. The variety of problems illustrates the 
unity of human knowledge and, above all, the interdependence 
of the social sciences. The Royal Commissions on the Poor Laws 
and on Sanitary Conditions, which were directly inspired by 
Bentham’s secretary, Chadwick, had to call in a variety of experts. 
Jurisprudence, or the science of legislation as such, cannot 
directly be concerned with such problems. It can, however, 
examine the nature of legislation, of judicial interpretation, of 
enforcement of law, of the precautions to be adopted to prevent 
‘injustice ” in the utilitarian sense, and of those branches of the 
law with which lawyers are directly concerned, the ordinary civil 
and criminal law. The problems examined, for instance, by the 
Committee on Ministers’ Powers, the Royal Commission on the 
Business of the Courts, the Law Revision Committee, and many 
other similar bodies, are essentially questions with which lawyers 
of wide enough vision are competent to deal, Such lawyers, too, 
may legitimately be called upon to expound the jurisprudential 
aspects of the wider social problems which involve the collabor- 
ation of many experts. 

The lawyer does not understand the nature of his tools if he 
merely examines the technical concepts of his own system of law. 
Even if English law had a definition of ownership, which it has 
not, the jurist would not satisfy the calls legitimately made upon 
him if he did not realise that the nature of interests in property 
and their protection are social problems. Analytical jurisprudence 
has exhausted its vitality because it has concentrated on defini- 
-e tion; and its present unpopularity is sufficient evidence of its 
present futility. It studies the bones of the law without the flesh 
that makes the law human. Legal theory, on the other hand, is 
necessarily enmeshed in metaphysical problems of the kind which 
must be examined but which do not admit of present social utility. 
In between lies a vast open field, hardly surveyed, and certainly not 
cultivated. It can be made fertile only by accepting the common 
assumptions upon which government is in practice founded. 

` The tools to be used are of the most varied character. Vast 
quantities of information are available now owing to the develop- 
ment of research in the social sciences and the needs of practical 
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administration. There are facts about the operation of the 
criminal law, for instance, which cannot be found in the statutes 
and the cases but which are readily available in the Criminal 
Statistics and the reports of many Royal Commissions and 
Departmental Committees. The problems of the criminal law 
clearly impinge, as for instance McNaughton’s Case shows, upon 
the psychological and physiological sciences. Indeed, a little 
study shows the importance of the environmental factor and, 
therefore, of general social conditions. The interaction of the vari- 
ous influences stands out clearly in the Report of the President’s 
Commission on Law Enforcement, but indications may be found 
even in such documents as the Minutes of Evidence of the Royal 
Commission on Betting and Lotteries. 

This example shows some of the varieties of sources available. 
It overemphasises, however, the wider sociological element. The 
working of a legal system can best be studied in its own environ- 
ment. The Law Reports, for instance, contain precious material, 
though they are even more important for what they do not 
contain. Above all, the jurist now has plenty of comparative 
material at his disposal. Maine’s brilliant generalisations were 
based on inadequate data. The modern anthropologists, and 
especially the social anthropologists, have provided accurate 
material from a great variety of sources. Its very diversity is 
. useful because it prevents over-simplification of the problems of 
law. At the same time, because it is concerned essentially with 
primitive social conditions, the elements of the situation stand 
out clearly. The chemist and the physicist deliberately create 
artificial conditions in which many ordinary factors are eliminated 
in order that they may study the reactions of a few factors. The 
jurist cannot experiment because he cannot create an artificial 
social environment. He can, however, find social conditions much 
more primitive than his own, and draw conclusions, for instance, 
about the nature of custom, the effects of sanctions, and the 
problems of public order, which, when allowance has been made? 
for other factors, may be valid for his own social conditions. 

Even more important is the comparative study of modern 
law. If the law progresses at all, it progresses through the inter- 
relation of theoretical study and practical experience. Such inter- 
relations are to be found in all modern systems; and, if the con- 
ditions be roughly the same, the experience of one may be made 
the experience of another. The study of foreign systems of law 
by the English lawyer may prove interesting but will not be fruitful 
unless conclusions can be drawn. The English lawyer who knows 
something of, say, French administrative law, is adding nothing 


wate 
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useful to knowledge unless he can draw conclusions applicable to 
his own system. Dicey used the right method, even if his con- 
clusions be regarded as fallacious. The study of comparative law 
is not an end in itself but a means to the improvement of law and 
legal administration. Account must therefore be taken not only 
of the substance of foreign laws and of their methods of adminis- 
tration, but also of the circumstances in which they operate and 
their consequences in social life. What is sometimes called 
‘comparative jurisprudence” has often been futile because it has 
not always realised that law is a social phenomenon which cannot 
be isolated from its background. Much of “comparative juris- 
prudence” consists in putting one definition or concept under 
another. It is, for instance, not very illuminating to be told that 
“possession” in English law means one thing and “possessio” 
in Roman law means another. This is the kind of observation to 
be found in the analytical text-books; but the correct answer is 
obviously “You don’t say so.” On the other hand, it may be 
useful to know why the two are different. The advantage of the 
study of Roman law is that its development through changing 
social and political conditions can be studied. Allowance has to 
be made for the alteration in circumstances, just as one must not 
apply to England without adequate consideration conclusions 
drawn from Melanesia. There may be dispute as to whether for 

- modern purposes ancient Rome is more important than modern 
Melanesia, but both have lessons to teach. 

All facts about law are of some interest to the jurist, though it 
is wise to repeat the platitude that some are more important 
than others. The whole jurist would take the whole of knowledge 
for his province. There is no such person; but every intelligent 
lawyer can contribute his quota from his special knowledge. 
The primary need is to take Jurisprudence out of the Austinian 
rut in order that there may be a few jurists of wide enough vision 
to survey-some part of a vast territory. The contention of this 

* paper is that this can best be done by developing that side of 
Bentham’s work with which Austin was not much concerned. 


Ivor JENNINGS 
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THIRD PARTY INSURANCE 


COMPULSORY THIRD PARTY INSURANCE 
È his interesting article published in the previous number of the MODERN 


Law Review, Mr. Hector Hughes, K.C., criticises somewhat severely ~ 


what he describes as a “series of important interferences with the con- 
tractual freedom of insurers in the name of injured third parties.” In this 
regard he appears to be swimming against the general stream of modern 
social legislation and, as the question of principle is particularly well 
raised by the series of statutes relating to compulsory third party insurance 
with which he deals, it may be of interest to say something about the oppos- 
ing point of view. 

To deal first of all with Mr. Hughes’s criticism on the narrowest ground, 
namely that it favours one section of the commiunity as opposed to another, 
a close analysis of the actual facts of the situation hardly bears this out, at 
any rate on the grounds which he takes up. On the one side the Act confers 
a right upon citizens generally, a right which Mr. Hughes himself proves 
to be somewhat limited in its extent. On the other side it is true that it 
cuts down in some degree that complete freedom of contract which in- 
surers have so far enjoyed. This, however, is at most a superficial burden 
because the financial obligations of the instrers are nicely calculated in 
accordance with their premium incomes, and if the obligations placed 
upon them by Parliament are found to be too onerous there can be no 
question that the insurance companies will quickly make provision to meet 
them by a general increase of premiums. In actual fact, however, by 
making third party insurance compulsory Parliament has presented to the 
insurers a substantial volume of new business, and this may well explain 
the comparatively small adjustment in regard to premium charges which 
followed the introduction of the legislation under discussion. 

Assuming, however, for the sake of the argument that higher premiums 
will in fact be charged, Mr. Hughes-may well argue that his thesis is correct 
because the motor car users are being made to pay extra in order to provide 
rights for the general population. On the face of it there is an element of 
truth in this proposition, but one must remember that motorists them- 
selves are members of the general population and are equally, if not more, 
exposed to those risks of personal injury for the monetary compensation of 


_ which the legislature has aimed to provide. It should always be remembered _ 
that it is a considerable privilege to be allowed to use a dangerous object 


such as a motor car upon the highway, and that, indeed, there was a dis- 
tinct tendency in the earliest cases to treat a motor car as a nuisance which 
its owner brought on to the highway at his own risk. To insist, therefore, 
that all motorists should take an elementary precaution to protect those 
who may be injured through their carelessness—a precaution which 
already before 1930 probably ninety-nine out of every hundred motorists 
were taking—can only be regarded as an injustice in the language of 
hyperbole, - 

There is of course a much wider ground upon which Mr. Hughes’s 
attitude may be challenged, To state it fully would require an article, but 
some reference to it is necessary. The conditions of modern society have 
long passed beyond the stage where the relationships which it entails can 
be satisfactorily adjusted on the basis of the Common Law alone. Itis true 
that the Courts have of recent years proved the elasticity of the Law of 


Nye 
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Tort to some effect, but the Law of Contract seems to be unamenable to 
the necessary process of adaptation. Even if the proposals of the Law 
Revision Committee are given legislative sanction the position will be 
only partially improved because of the crucial difficulty of coping with the 
element of economic power which so frequently vitiates that basis of free- 
dom on which contract law is in theory built up: 

The truth, of course, is that the Law of Contract in the form in which 
we now know it was largely invented to serve the purposes of a particular 
economic era. It reflects the requirements of laissez faire economics. The 
law, if it is to satisfy its objective, must always adjust itself to the social 
requirements of the time, and is in particular bound to reflect to some 
extent the interests which are politically or economically powerful in the 
community. Strictures such as those passed by Mr. Hughes are met with 
on almost all occasions when innovations in the legal system are made. 
This has not only been so in the case of practically all the social legislation 
of the last century, but also in regard to many judicial innovations such, 
for example, as the fundamental twists which have from time to time been 
given by the Courts to the Law of Restraint of Trade. In regard to legisla- 
tion we need only mention the violent attacks which were made upon the 
Trade Union Act of 1870, the Workmen’s Compensation Act of 1906, and 
the Trades Dispute Act of 1906, measures which are now admitted by the 
great majority of their earlier opponents to have been necessary and to 
have worked satisfactorily. They were, however, statutes which certainly 
made substantial adjustments in the law in favour of one section of the 
community, a section which is generally admitted to have been unjustly 
dealt with by earlier developments of the law. 

The truth of the matter, of course, is that in densely populated urban- 
ised states where the mass of citizens are constantly in contact with 
mechanical and other appliances which are a source of danger to them, a 
completely new outlook in regard to the question of compensation for, or 
rather of protection from, the results of injury is required. A system of 
universal insurance is really called for, but until such a comprehensive 
solution comes within the area of practical politics every adjustment which 
will narrow the incidence of unprotected injury is to be welcomed. The 
Workmen’s Compensation Acts, now rapidly extending the ambit of their 


. operation by the inclusion of numerous industrial diseases, a development 


hardly expected when compensation was originally introduced, furnish 
an excellent illustration of this. It is hardly necessary to mention that 
while formally they make employers individually responsible for industrial 
accidents to their work-people their actual effect has been to establish a 
new and important field of insurance. 

The coming of the motor car established an acute situation in one par- 
ticular direction, because the number of comparatively poor people driving 
motor cars and cycles is very large, while the injuries likely to result from 
carelessness are by nature grave. The problem is common to all civilised 
countries, and has been engaging attention everywhere. The solutions or 
attempts thereat made by other legislatures are very interesting and 
appear in a number of cases, we may mention perhaps particularly Sweden 
and New Zealand, to be more successful than our own, some of the defici- 
encies in which are acutely pointed out, by Mr. Hughes, and others of which 
are becoming evident from the Law Reports month by month. It is 
exceedingly difficult in a Country where financial interests are all powerful 
to obtain the enactment of any measure which even in appearance places 
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a burden upon them, and this explains the undue tenderness to the insur- 
ance companies which so substantially weakened the compulsory insurance 
provisions of the Road Traffic Act, 1930. 

R. S. T. CHORLEY 


An Effective System of Private Third Party Insurance 


It is often assumed that the difficulties which are being experienced in 
this country in the operation of the compulsory third party insurance 
provisions of the Road Traffic Acts are inherent in a system operated by 
private insurers, and that until the State steps in and takes control such 
difficulties are not wholly eradicable. The editorial comment, for instance, 
in Halsbury’s Statutes on s. 10 of the Road Traffic Act, 1934, which enumer- 
ates certain circumstances in which insurers may still avoid liability, is 
typical: “Sọ long as insurance policies are effected with private insurers 
and there is no State indemnity to third parties such provisions are no 
doubt inevitable.” (Vol. XXVII, p. 544) 

As an answer to this view, and as a supplement to the article by Mr. 
Hector Hughes in the previous number of this Review, which shows that 
this country’s system is a long way from perfection, it is interesting to 
note that New Zealand has evolved a system of private insurance without 
Government aid, which has reached a high degree of efficiency. 

In broad outline the method there adopted is the same as in this country, 
viz. by providing that every driver, rather than every car, should be 
covered by an effective policy, but in the working out of this scheme there 
are wide differences between the two countries. 

New Zealand was two years ahead of England in this field, and practically 
all the law on this subject is to be found in a short Act entitled the Motor- 
Vehicles Insurance (Third Party Risks) Act, 1928, but to understand the 
operation of the system a brief sketch must first be given of the procedure 
on the annual registration of a car. On the 31st May in every year, all 
registrations, insurances, and drivers’ licences expire, and an owner, if he 
wishes to continue using his car, must register it afresh, and at the same 
time nominate any insurance company carrying on this class of business in 
New Zealand as his third party insurer and pay a certain premium, which 
is fixed by Regulation, and varies according to the class of vehicle, but not 
from company to company. The “nomination” is effected by filling in a 
statutory form much less, comprehensive than the usual proposal forms 
current in this country, (the owner’s name, address, and occupation, and a 
full description of the car are practically the only things required) and 
handing it to the Government Official who attends to the registration. At no 
time during this process does the owner come in contact with the company 
he has nominated, and the latter has no opportunity of refusing the risk. 
In fact the company does not even know of it until the premium, less 
administration expenses, and particulars of the car and owner, are given 
to it by the Government Department concerned. When the owner has 
handed in this form and paid the registration fee and insurance premium 
he is assigned a new registration number and given new number-plates, 
which are changed from year to year, sometimes being white on a blue 
background, sometimes black on yellow, etc. The object of this, of course, 
is that a person who takes his car on the road after the rst June without re- 
registering and renewing his insurance will be immediately detected and 
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stopped, and the chances of his having an accident while uninsured are 
reduced to a minimum. 
With this knowledge we can now proceed to examine the Act itself. 


. Section 3 is the operative section, and some of it is worth quoting in full. 


It provides that the owner of a motor vehicle shall ‘‘insure against his 
liability to pay damages on account of the death of any person or of bodily 
injury to any person in the event of such death or bodily injury being 
sustained or caused through or by or in connection with the use of such 
motor vehicle in New Zealand. For the purposes of this Act and of every 
contract of insurance thereunder every person other than the owner who is 
at any time in charge of a motor vehicle, whether with the authority of the 
owner or not, shall be deemed to be the authorised agent of the owner 
acting within the scope of his authority in relation to such motor vehicle.” 

It then goes on to provide that if at the time of any accident a person 
other than the owner is in charge of the vehicle with the owner's authority 
he shall be indemnified by the company to the same extent as the owner 
so long as he is the holder of a current driving licence. 

The effect of this is that in any accident caused by the negligence of the 
person driving the owner’s car, whether it be the owner himself, his servant 
on his master’s business or not, or even a thief (per Reed, J., in Stewart 
v. Bridges, [1935] N.Z.L.R. 948) a third party who suffers death or injury 
thereby will be able to sue the owner, who, if he was not in charge himself, 
is deemed to be the wrongdoer’s principal; and the owner is, of course, 
backed by the company. But this statutory agency does not prevent the 
sufferer from suing the actual wrongdoer, and though that would be a 
futile action in the case of the thief, unless he were a man of substance, yet 
if the wrongdoer be a licensed driver operating the vehicle with the consent 
of the owner, the sufferer can as safely sue him as the owner, and know that 
he, too, will be indemnified. 

The remainder of the Act is largely devoted to the detailed working out 
of the important principle established by this section. The term “contract 
of insurance” is, of course, a legal fiction, for the relation between the 
company and the owner is devoid of all the essential bases of contract, and 
in this fact lies the success of the whole scheme. Ithas already been pointed 
out that there is no communication between the insured and the insurer, 
so that no “offer” as such is made, and even if it were the latter has no 
option but to accept it. Further, the contract is deemed to be complete, 
and the insurance in operation, as soon as the premium is paid to the 
Registration Authority, and the contract enures for the benefit of a trans- 
feree from the owner, whether the company consents, or even knows of the 
transfer or not. 

There are certain limitations that do not appear in the English Acts. 
First as to amount: the company is not bound to pay more than £2000 in 


_ respect of death or injury suffered by any passenger in the vehicle to which 


the insurance relates, nor more than {20,000 in respect of all claims by 
such passengers. As regards persons other than these, however, its liability 
is unlimited. More important are certain provisions excluding the claims 
of certain persons altogether. These are— 

(a) Persons living with the owner as members of the same family. 

(b) Relatives of the owner not more remote than the fourth degree, 

(c) Persons “in the service of the owner” at the time of the accident. 


(4) Passengers in a private motor vehicle to which the insurance 
relates. 
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(e) Passengers not being carried for hire in what might by contrast 
be called a “public” vehicle to which the insurance relates. 

These exceptions are rather arbitrary, and their wording in the Act such 
that they will probably give the Courts some trouble, though the number 
of reported decisions on the whole Act is, up to the present, remarkably 
small. There seems to be no good reason why the owner’s family and near 
relations should not enjoy the same protection from his erratic driving as 
the uttermost stranger does. The third exception is similar to that con- 
tained in s. 36 (xr) (b) (ii) of the English Act of 1930, though much wider, 
and again rather irrational. Even the latter is wider than the language of 
the Workmen’s Compensation Act, which, it is presumed, prompted the 
exclusion (see per Slesser, L.J., in Izzard v, Universal Insurance, [1936] 
2 K.B. 555, at 570). 

It is hard to imagine any good reason for these first three exceptions. 
In each case they relate to persons who may be presumed to come in 
contact with the owner (and his car!) more frequently than total strangers, 
and therefore more liable to be involved in accidents. But surely, if the 
aim is to have an insurer behind every negligent accident, the most frequent 
types of accident should secure the best protection the Act can give. 

The remaining two exceptions are not so unreasonable, for while a 
person cannot exercise any choice over.the car which runs him down, he 
can, in most cases, select the car in which he travels, and can make in- 
quiries beforehand as to the extent of the driver's insurance. For one result 
of this automatic but limited insurance on every car is that the great 
majority of owners in New Zealand take out a further policy, covering 
damage to the car itself, death or injury to themselves and their passengers, 
etc. (but not always non-paying passengers in a “public” vehicle}. 

There was some interesting discussion on the effect of the whole Act 
in a case arising out of exception (d) above. This was Shirley v. MacDougall 
and the Royal Insurance, [1934] N.Z.L.R. 1059. The first defendant allowed 
A to use her car te drive X and Y to and from a certain place, they agreeing 
to pay A a sufficient sum to cover the cost of petrol and other expenses. 
The plaintiff asked A if she might accompany them, and he agreed on her . 
paying him fr. All of this was known to the first defendant. Owing to 
A’s negligence the plaintiff suffered injury whilst a passenger and brought 
the present action against the owner and her insurer, who was joined by 
consent. There was no evidence that the vehicle had ever carried passengers 
for hire before, and the Court refused to class it as a vehicle ‘‘plying for 
hire” (or, as I have named it in exception (e), a “public” vehicle), and 
therefore the insurer was not liable, under exception (d) to indemnify the 
owner. Further, A was held to be a bailee, and consequently not the 
authorised agent of the owner, so that the latter part of s. (3) (above) 
could not be called in aid against the insurer. Nor could the owner be held 
liable because the anomalous extension of liability created by that section 
was expressed to be “for the purposes of this Act and of every contract 
of insurance thereunder” and must be so limited. The statutory insurance 
did not cover this case, so that it did not come within the purposes of the 
Act, and apart from the Act the owner was plainly not liable. ` 

With this may be contrasted Wyatt v. Guildhall Insurance, [1937] 
t All E.R. 792, which was a case arising on not dissimilar facts under the 
English Act. There the owner, who was not in the habit of carrying 
passengers for hire, was paid by the plaintiff to take him on a journey, 
during the course of which the plaintiff sustained injury while a passenger 
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owing to the owner’s negligence. The plaintiff recovered damages against 
the owner, but it was held in an action to enforce this judgment against 
the insurer that the owner’s “private car” policy did not cover this risk, 
and that he was not, under s. 36 (1), bound to insure his passengers on this 
one isolated occasion. 

Apart from a section making similar provisions in the case of an 
insolvent owner as are contained in the Third Party (Rights against 
Insurers) Act, 1934, in this country, most of the remainder of the Act is 
directed towards giving the Insurance Companies some measure of pro- 
tection against evildoers, but in each case safeguarding the public too. 
For instance, a person making false statements for the purpose of effecting 
a contract of insurance is liable to a fine of £r00, and he is bound under 
penalty of a substantial fine to insure his vehicle in the right “class,” and 
to pay the full amount of the premium for that class; but default in either 
of these cases does not invalidate the policy, though the company’s rights 
against the offender are preserved. Again, failure to give notice of an 
accident does not affect the validity of the policy, but in such a case the 
company is empowered to recover from the owner any sum which it may 
have paid out in respect of a claim arising thereout. Another protection 
given to a company that has been nominated by what experience shows to 
be a completely reckless driver is its power to apply to an inferior court 
for an order cancelling that person’s licence. 

One would think that the natural result of all this would be to send the 
premium rate up to an appalling figure, but the simplest answer to that is 


-to state the facts. The rates current in New Zealand to-day (which, as 


mentioned previously, are fixed by Order in Council and have fairly 
recently been reviewed) vary from a minimum of 197s. (for a motor car 
used mainly for private and social purposes, with a limited amount of 
business use) up to a maximum of £9 7s. 6d. (for large service (passenger) 
cars that travel long distances at high speed every day) per annum. 
Which, few wil dispute, compares very favourably with the premiums 
asked in this country, but there seem to be plenty of companies that 
regard third party insurance in New Zealand as a profitable business. 

We may conclude this summary with a short examination of the merits 
of the New Zealand Act. 

In its favour can be urged two points, one all-important, the other 


‘trivial— 


(1) First, of course, is the fact that it carries out the policy of the legisla- 
tion by reducing the chances of negligent injury done to a third party not 
being covered by insurance to a minimum. This it does— 


(a) by instituting an artificial relation between the company and 
the insured, and preventing the former from escaping liability by 
relying on a defence arising out of what would otherwise be a 
contract, i.e. by misrepresentation, etc., 

(b) by making the owner responsible for the negligence of un- 
authorised and unlicensed drivers. 


(2) Of much less importance, but worth mentioning, is the fact that 
this scheme obviates the necessity of every driver being able to produce on 
demand a certificate of insurance to show that he is covered, which ‘entails 
the risk of losing this valuable document. 

On the other hand, the New Zealand Act carries with it some dis- 
advantages which should be mentioned. These are quite apart from the 


‘criticisms aay made of the-exemptions from liability, which are defects 
- . of detail, and ifi no way weaken-the principle or.framework of the Act— i 
(1) The statutory: contfact of insurance does not cover passengers,-- 
. except.paying passengers in a “public” vehicle, as most policies in England ` 
_ do. (But this is not imperative in this country either (Road Traffic Act, 
` 1930, s. 36 (i) (b) (ii), and what are known as “Act liability” policies, 
complying with the bare statutory requirements are not uncommon here). ` 


“~*~ (2) This leads to the slight objection that an owner who wishes to be - 


adequately covered must take out two policies, and the average motorist, ae 


-in New Zealand has in addition to the compulsory “contract ‘of insurance”’ 
a policy ' insuring his car from damage or theft, himself-and his passengers 
from injury or death, etc., all of which can be effected, together , with’ the 
~ statutory requirements, in the one comprehensive policy in this country.. 
(3) A new number and fresh- number-plates are required every year, 
but at 2s. per annum, these, if they help to carry out the purpose of the 
Act, can hardly be called a luxury. 
(4) Finally, the scheme makes no allowance for rebates on premiums, 
-~ which are,-of course, the same for all -drivers-of any particular class of - 
vehicle, good or bad. In this couñtry a driver who completes a year 
-without making a claim on his insurer obtains.a rebate on his next premium, 


~- - and it may be thought that the absence of such a provision in New Zealand - 


"would be conducive to an increase in reckless driving thére. But this-is 

~ not sọ, for the-flat rate is applicable only to the statutory insurance, and | 

the careful driver obtains a tebate on the separate insurance which he 
effects on his own car. 

_- 7 ` In conclusion it may.be mentioned that it is possible that the New 


Zealand Legislature will go.much further than this to protect pedestrians, - 


for last year the Minister of Transport announced to the House of Repre-” 
- sentatives that the Government was considering two alternative proposals 
"> to apply in cases of i injury caused to them ‘by motorists— > 


(a) that the burden of proving absence of negligence should be i 


thrown on the motorist, ~~ ` 
- (by that arule of strict Habing be established. 


-` A M. FINLAY _—- 
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COMMON EMPLOYMENT 


Reflections on Two Recent Cases 


WO methods of escape from the mischievous operation of the 
doctrine of common employment have recently come into promin- 
ence. The first method is based upon the fact that a master can 
plead common employment only when he is sought to be held liable 
vicariously, but not when sued for failure to discharge duties laid upon 
him personally, by common law or by statute. Thus, as a result of Wilsons 
and Clyde Coal Co. v. English, [1938] A.C. 57, where the injury suffered 
by the servant, although occasioned by the negligence of a fellow-servant, 
can be traced to a breach of duty laid upon the master, such as the duty 
to provide a safe system of working, the master cannot shield himself 
behind the negligence of the fellow servant. His duty is to provide a safe 
system, and not merely to select competent servants to whom this duty 
can be delegated. No doubt, a large proportion of industrial accidents is 
due to faulty system, and this decision will therefore be of great importance, 
particularly if combined with the ves ipsa loquitur principle, as suggested 
by the learned writer commenting on this case in Vol. I, No. 3, p. 229 
of this Review. But no progress has been made towards alleviating the 
position of servants injured in accidents solely due to the negligence of 
fellow-servants. Recent attempts to avoid the application of common 
employment in such cases have completely failed. They were based upon 
a Tule, believed to restrict the scope of the defence of common employment 
by requiring not only employment by the same master, but common 
employment. This restriction, described by Lord Brougham in Bartonshili 
Coal Co. v. McGuire (1858), 3 MacQ. 300, at p. 313, as a “most material 
qualification” upon the doctrine, has, it is submitted, been deprived of all 
meaning, at any rate for practical purposes, as a result of the decisions 
in Radcliffe v. Ribble Motor Services, Ltd. (1938), 54 T.L.R. 260, and 
Metcalfe v. London Passenger Transport Board (1938), 54 T.L.R. 678. 
The qualification can only be important if it leads to fairly frequent 
findings against common employment. This would be the case if, following 
Lord Chelmsford in Barionshill Coal Co. v. McGuire (supra), common 
employment were confined to employment within the same department of 
duty. This test appeared to be formulated with a view to “the old condi- 
tions under which a few workmen worked with simple tools under the eye 
of the master” (Bohlen, Studies in the Law of Tort, p. 463). The defence 
would then scarcely be available to larger industrial undertakings organised 
in numerous departments. Yet the desire to enable the expansion of 
industrial undertakings by exonerating them from liability towards their 
employees was, as Bohlen points out, one of the chief causes responsible 
for the establishment of the doctrine. That the obstacle placed by Lord 
Chelmsford’s test.in the way of unfettered industrial development was 
clearly perceived appears from the judgment of Pollock, C.B., in Morgan 
v. Vale of Neath Railway Co. (1865), 5 B. & S. at p. 742, where the threat 
of a “‘flood of litigation is pointed out” which would result if “every large 
mercantile and manufacturing establishment would be split up into different 
departments of labour.” Experience, moreover, showed that the increase 
of accidents was not only due to the rising number of men employed by 
the same master, but that it was even more affected by the growing 
complexity of industrial organisation. On reflection it becomes evident 


- 
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that the likelihood of accidents is smaller within a group of servants 
engaged in similar work at a common object than as the result of the 
occasional contact between servants employed in different sections,’ less 
familiar with the others’ machinery and routine of work. Towards a 
creature of their own making the courts did not show the tendency ‘‘to 
minimise or neutralise" the effect of a new rule of law (Lord Wright, in 
Rose v. Ford, [1937] A.C. at p. 846). It is therefore not surprising to find 
that Lord Chelmsford’s test was soon replaced by a different test, framed 
with a view to the change in industrial conditions and thus more effective 
to secure the underlying objectives of the doctrine of common employment. 
In Morgan v. Vale of Neath Railway Co. (1864), 5 B. & S. at p. 580, 
Blackburn, J. laid down that “the employment must be common in this 
sense, that the safety of the one servant must in the ordinary and natural 
course of things depend on the care and skill of the others.” The employ- 
ment will be common, although the two servants are working in entirely 
different departments of duty provided “the risk of injury from the 
negligence of the one is so much a necessary and natural consequence of 
the employment which the other accepts that it must be included in the 
risks which are to be considered in his wages.” 

It is not easy to distinguish this test from the prerequisites of an action 
of negligence. To succeed in such an action the plaintiff must show that 
his safety did in the ordinary and natural course of things depend on the 
care and skill of the defendant. Thus, whenever a servant sued his master 
to recover damages for injuries received as a result of the negligence of a 


fellow-servant, he would by proving negligence enable the master to plead © 


common employment. This dilemma of either proving negligence and 
failing because of common employment or of proving that there was no 
common employment and failing because negligence had not been estab- 
lished, accounts for the remarkable fact, pointed out by Sir Francis H. 
Jeune in The Petrel, [1893] P. 320 at p. 323, that prior to this decision 
there are no reported English cases where two servants of the same master 
were not held to be in common employment. The law was now perfectly 
adjusted to the economic requirements of the first half of the nineteenth 
century. In the meantime, however, changes had occurred. ‘Industry 
had grown rich beyond belief. The risks of physical hurts could be distri- 
buted as well as could wages and other costs. Business no longer required 
protection against its workmen as did the household of Lord Abinger’s 
century. The dangers incident to employment were such that the most 
intelligent and loyal service could not prevent them. On the other hand, 
workmen had become even more dependent upon the mercy of avaricious 
industrialists who would not of their own accord provide the preventive 
safeguards which were within their command. It was now seen that the 
power of society was needed to compel employers to purge their conduct 
towards their employees rather than the reverse.” (Green, Judge and Jury, 
at p. 125). This changed policy led to the enactment of the Employers’ 
Liability Act and the Workmen’s Compensation Acts. It is also reflected 
in the decision in The Petrel (supra}. In an action arising out of the 
collision in the Thames between two ships belonging to the same company 
it was decided that no common employment existed between the crews 
of the two ships. With little difficulty the judgment disposes of such a 
mechanical test as that of physical contiguity of the employments, Simi- 
larly, the pursuance of one common object is rejected as a test of common 
employment. Since this test does not require that the immediate object 
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of labour be common, and since employment by the same master neces- 
sarily imports the common ultimate object of promoting the interests of 
the master, this test amounts to a mere restatement of the requirement of 
employment by the same master. The main contribution of the judgment 
is contained in the comment upon the test of Blackburn, J., which is 
ultimately adopted. “The consideration that the risk of injury to the one 
servant is the natural and necessary consequence of misconduct in the 
other implies that the skill and care of the one is of special importance to 
the other by reason of the relation between their services” (at p. 326). 
The effect of the emphasis which these words lay upon the special risk 
arising out of the relation between the two servants concerned is lucidly 
expressed in the formula suggested by a learned writer in the current 
issue of the Law Quarterly Review (Vol. 54, p. 162). “If the one servant is 
negligent, is the other more likely to be injured by this negligence than is 
an ordinary member of the public?” As a result of this decision it had 
become necessary to subject the conduct of the servant who caused the 
injury to a twofold scrutiny. To prove negligence it had to be shown 
that it was reasonably likely to cause harm to another person, and to 
disprove common employment it became then necessary to show that it 
‘was not more likely to injure a fellow-servant than an ordinary member of 
the public. This would only be so if.contacts between the two servants 
were rare and accidental. But then not only would it be unlikely that a 
fellow-servant rather than an ordinary member of the public would be 
injured, it would also be unlikely that a fellow-servant would be injured 
at all, To use the example of Sir Francis H. Jeune, “if a person carried 
on the occupation of a banker and a brewer in different localities, and his 
bill clerk was run over by his drayman,” it was now possible for the bill 
clerk to recover from his master. Yet in order to estimate the practical 
value of the benefit thus conferred on workmen by the decision in The 
Petrel, it will be readily conceded that accidents between bill clerks and 
draymen, although possible, are far from being common, The application 
of the test laid down in The Petrel requires a nice calculation of probabili- 
ties. There is further an inevitable bias after the event to consider that 
which has occurred as likely to have occurred. Bearing this in mind it 
becomes difficult to form very definite opinions on the facts of such cases 
as Radcliffe v. Ribble Motor Services Lid. (supra) and Metcalfe v. L.P.T.B. 
(supra). 

In the first case a number of motor coaches had been hired for an 
excursion. Returning to the garage one of the coaches stopped and the 
driver got out to see what was wrong. The driver of one of the following 
coaches noticed that the first coach had stopped and proceeded to overtake 
it with the intention of pulling up and offering assistance, in accordance 
with what was expected of him by his employers, if not in accordance with 
their actual orders. Whilst overtaking he negligently failed to notice the 
driver of the first coach who was crushed and fatally injured. In an action 
by the widow the Court of Appeal, reversing the decision of Hawke, J., 
found that the drivers of the two coaches were in common employment. 
In the judgment of Lord Justice Greer, it was possible to distinguish the 
present case from The Peirel, since in the present case the two servants 
were engaged in carrying out the same or similar orders in close juxta- 
position to one another. This alone would not necessarily establish that 
each coach-driver was exposed to the risk of negligence on the part of 
another to a larger extent than ordinary members of the public. In 
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recognition, it would seem, of the desirability of a further link in the chain 
of probability, Greer, L.J., rested his decision also on the fact that the 
accident occurred in the attempt to come to the assistance of a fellow- 
servant. Bound not only by good driving manners but also by the order 
of his employers, the negligent coach-driver was more likely to offer the 
doubtful boon of his assistance to a fellow-driver than to other road users, 
thus creating a particular risk of injury for his fellow-employees. This 
reasoning might be convincing but for the doubt, on a question of fact, 
whether the accident did not take place as the result of negligent over- 
taking rather than as the result of negligent assistance. It is not quite easy 
to see in what way the mode of driving past a stationary vehicle is affected 
by the intention to return to it and inquire whether help is wanted, or at 
any rate why such an intention is likely to have a deteriorating effect upon 
the standard of driving. 

As regards Metcalfe v. L.P.T.B., it is not even possible to rely upon 
the fact of similarity of orders to be executed in close proximity, by which 
Radcliffe v. Ribble Motor Services Lid. might be distinguished from The 
Petrel. In Metcalfe v. L.P.T.B., Macnaghten, J., held that a bus conductor 
was barred by common employment from recovering damages for injuries 
received in a collision between a bus and a tramway car, due to the negli- 
gence of the driver of the tramway car. The Petrel was distinguished on 
the ground that there was no analogy between vessels at sea and public 
vehicles in the streets. But if not only the bare facts but also the test laid 
down in general terms in The Petrel had been considered, the decision, it 
is respectfully submitted, would have been different. Two vehicles of 
the L.P.T.B., especially two buses serving on the same route, a situation 
instanced by Macnaghten, J., as a clear case of common employment, will 
meet more regularly than two ships of the same owner, navigating at sea 
or even in the river Thames, and the danger of collisions must be propor- 
tionately greater. Yet there is an unproportionately higher number of 
accidents on the road than of collisions at sea. Without deliberately 
ignoring common experience it can, therefore, not be maintained that, 
whereas negligent navigation of a ship is unlikely to result in a collision 
with a vessel owned by the same shipping line, negligent driving of a 
tramway car is likely to lead to a collision with another vehicle owned by 
the same company. In both cases such negligence might at least equally 
well result in injury to an ordinary member of the public. Traffic in the 
streets of London is not monopolised by the L.P.T.B., just as traffic on 
the river Thames was not monopolised by the owners of The Petrel. On 
the other hand, the closer the position of the L.P.T.B. approximates to 
such a state of monopoly the more justification there would be for affirming ° 
the existence of common employment between the employees of the Board. 
From this angle it would, contrary to the view expressed by Macnaghten, 
J., not seem entirely irrelevant to consider the fact of the amalgamation 
of various transport undertakings in the L.P.T.B., which did not only 
increase the number of fellow-employees, but which also constituted a step 
towards the establishment of a traffic monopoly. An analysis of the social 
background in which a rule of law operates, particularly if based on such 
reliable information as can be obtained from statistical data, might prove 
of great assistance to the Court. The argument in favour of utilising 
quantitative research in the social sciences for the judicial process is by 
no means as devoid of authoritative approval as might be expected. The 
use of this method by the House of Lords in Fender v. Mildmay, [1938] 
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A.C.1, has been noted by the learned writer commenting on this decision 
in a previous issue of this review (Vol. I, No. 2, p. 152}. 
The decisive factor for the: judgment of Macnaghten, J., was the 
resemblance of the facts of the case before him and the facts of Radcliffe 
- v. Ribble Motor Services, Lid. Disregarding those particular circumstances 
of that case which gave some substance to the finding of a special risk 
inherent in the relations between the two employees, Macnaghten, J. 
found the analogy sufficiently established by virtue of the fact that both 
cases were concerned with collisions in public streets between vehicles of 
the same description, considering it immaterial “that the collision in fact 
occurred between an omnibus and a tramway car at a place where their 
respective routes coincided.” These words recall a dictum of Pollock, C.B. 
(in Waller v. The South Eastern Railway Co. (1863), 2 H. & C. at p. rro) 
which does not seem to have been considered: ‘Where, indeed, two trains 
belonging to the same-Company are travelling on different lines of rail 
which at a certain point intersect each other, or join a principal line, and 
in consequence of the negligence of the driver of one of the trains a collision 
ensues, by which the driver of the other train is injured, I own there seems 
to me less of what may be called an employment in one common object.” 
It would seem that, in the opinion of Macnaghten, J., the analogy between 
the two cases was so strong that he even would have felt justified in over- 
ruling expressly the test laid down in. The Petrel, as distinct from the 
ratio decidendi, strictly confined to the facts of that case. Short of stating 
it expressly the judgment has, as it has been attempted to demonstrate 
above, abolished the test of Sir Francis H. Jeune. In support of this view 
of the effect of this decision it is also possible to cite Macnaghten, J.’s 
statement that “all the servants of a road transport company must be in 
common employment when engaged on the company’s business,” made 
without adding any qualifications as to the existence of a special risk of 
injury. There is no reason to regret the disappearance of a test under 
which the only type of case certain not to fall within common employment 
was so remote from reality as the accident between bill clerk and drayman. 
Yet since the judgment in Metcalfe v. L.P.T.B., refrains from stating any 
principle emerging from the comparison of the facts of this case with the. 
facts of Radcliffe v. Ribble Motor Services, Lid.,- there seems to be at 
present no general rule which could in any circumstances guide the court 
to find that two servants of the same master are not in common employ- 
ment. 
The only general principle to which reference was made in Metcalfe 
v. L.P.T.B. was that which had already been mentioned in many previous 
cases, namely the theory of the voluntary assumption of risk by the 
servant, on which the doctrine.of common employment is alleged to be 
founded. To use this doctrine as a test for deciding the question of common 
employment would seem to furnish the best solution. It would ensure the 
interpretation of a legal doctrine in the light of its rational basis, borderline 
cases being determined in the manner best suited to achieve the aims 
pursued by the doctrine. This method has, however, proved unworkable, 
because it cannot be maintained that voluntary assumption of risk in 
consideration of compensation adjusted accordingly is the true explanation 
of the doctrine of common employment. The fallacy of this and of other 
attempted explanations has been fully demonstrated by the author of the 
note on common employment in Vol. I, No. 3, of this Review. The argu- 
ments there advanced are reinforced by the facts of Metcalfe v. L.P.T.B. 
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` A this explanation one would have to say that the plaintiff, who l 


-had been working as a bus conductor bėfore the creation of the L.P.T.B:, 
_ was deemed to have assented to the amalgamation, and that iri law he was 


, deemed to be compensated by a—probably fictitious—rise in his wages 


for the real increase of risk of injury from fellow-employees. On the basis 


n: -' of this ‘explanation there was, as Professor Batt points out (The. Law of 
‘~ Master and Servant, 2nd. Ed., p., 308, ù. 5), no reason-why the alleged 


` consent to accept risk should “stop at thé negligence of fellow-servan 


<> ànd why it should “not include the master’s personal negligence.” This ; 


-dangerous fiction has‘thus_beén responsible for the confusion as-to the 


- for his*personal negligence, which ‘has now been clarified in Wilsons and 


a: ` Clyde- Coal Co. v. -English (supra). To go behind the presumption of . 
-. voluntary assumption | of risk and -to lay down:the ‘limits of common | - 
~ employment with a view to giving effect to that policy of the law which 
is concealed in this a8 in eyery other irrebuttable legal presumption, is - 


“quite unthinkable. ‘The policy of the law. cannot to-day be openly identified 
with protection of the employer-class balanced by Lord Abinger’s recom- 
. mendation to employees of “chastity of conduct, born of hardship.” 


_unable to.proceed-according to the only rational method ‘of interpretation, 


“.*_ will be compelled to rely upon arbitrary tests. None of these tests has been 


able to establish itself firmly. -Constantly attempts have been made to 


. , discredit their validity-by contrasting them with the facts of the case in” 
_. which they had been enunciated. This process has now resulted’in a state - 
of ` -where the courts are ‘reduced to a mechanical comparison of facts, and ~ 
_ +: a8 in these cases the decisions were invariably for common employment, 

- what other result may be i by the continuance of such a process |! I 


ee ee J. Under 


„relation of the doctrine of common employment tó the liability of the master ` 


E (Green, Judge and Jury, p. 122). Until Parliament sees fit to abolish, a. 
~ „doctrine so incompatible with modern notions-of Social | justice, the courts, > < 
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STATUTES 
‘The Population (Statistics) Act, 1988 


_Itis appropriate that the centenary celebrations of the General Register 
Office of England and Wales should be followed by an Act which extends 
and improves the system of vital registration in this country. But it is 
singularly unfortunate that we should have had to wait over a hundred 
years for any fundamental change in the system introduced under the 
Registration Act of 1836. The changes now made are intended to facilitate 
the study of population problems in this country, and this is a particularly 
noteworthy point, since previous Registration Acts were not really designed 
for such a purpose. A memorandum issued by the General Register Office 
refers to this peculiar situation, and points out that “in England and 
Wales, the prime purpose of vital registration is the recording of ‘Acts 
of Civil Status.’ In the statutes dealing with the registration of births 
and deaths there is practically no provision for statistical work,” and 
“the first legislative enactment dealing specifically with this point is that 
contained in Section 5 of the Census Act of 1920.” 

The new Act, the object of which is specifically stated as “the compilation 
of statistical information with respect to the social and civil condition of 
the population of Great Britain,” provides that a number of new questions 

. (the answering of which is compulsory) shall be asked at the registration 
of births and deaths, and all these questions are designed to yield 


. material for evaluating the multiple elements affecting the replacement 


rate of the population. Thus, at the birth of a child, the following new 
questions are asked. First, the age of the mother. This is needed because 
it allows the calculation of fertility rates for the various age-groups in the 
potentially fertile span of a woman’s life. From these rates may be com- 
puted the number of female children which would be born to a woman 
in her lifetime, according to the circumstances of a particular year or 
.period. This result, when combined with the relevant mortality data, 
gives the net reproduction rate, which shows the extent to which women 
in a given period are replacing themselves by women in the subsequent 
generation, and forms one of the most useful indices of the degree to which 
a population is maintaining itself, excluding the influence of migration. 

The second question asks the date of marriage of the mother of the child 
which is being registered. This is included because if the fertility of 
marriage is to be analysed and compared as between different periods, 
„geographical regions and social classes, it is clearly essential to compare 
marriages of equal duration. Further, by combining such data with the 
age of the mother it is possible to estimate the separate influence of the 
age of the mother and the duration of marriage upon marital fertility. 
Thirdly, the mother of the child which is being registered is asked two 
questions about the number of children born to her during her lifetime. 
One of these questions refers to the children of previous marriages, and 
its purpose is to enable women who have been married more than once 
to be considered separately from those who have been married once only. 
But the general question concerning the number of children born, has 
a twofold purpose. First, the order of birth of newly born children provides 
a valuable index of the way in-which changes in fertility are taking place. 
This is important in planning the social services, for clearly the needs 
of new housing would be different if a general levelling of all families to 
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the two-child size were occurring, than if the number of four-child families 
were remaining unchanged while the number of childless marriages were 
increasing. Such data also form a valuable index of the significance of 
sudden changes in the birth rate. An increase in births, accompanied by 
a rise in the proportion which first births formed among all births would 
probably be duc to an increase in marriage in the recent past, and might, 
therefore, be a purely temporary phenomenon. But an increase in births 
accompanied by an increase in the proportion of third, fourth and later 
births would probably be due to some far more fundamental and permanent 
factor. Finally, knowledge of the birth order is of paramount importance 
in analysing the course of maternal mortality, First births tend to involve 
the greatest risk of maternal death, especially when the mothers are 
relatively old. Consequently, it is essential to know the proportion of 
first births among all births in any year, and the ages of the mothers, 
in order to obtain a correct basis for computing maternal mortality rates. 

The questions added at the registration of deaths are mainly concerned 
with the question of providing year-to-year estimates of the population. 
Correct enumerations of the population are obtained only at the censuses, 
and for the intervening periods estimates are made by adding the live 
births, subtracting the deaths from the relevant age-groups, and making 
an allowance for migration. By asking, at the registration of deaths, 
the age and marital condition of the deceased, and the age of the surviving 
spouse, if there is any, and by combining these facts with the annual 
returns of marriages, it will be possible to estimate the inter-censal 
populations by marital condition (single, married, and widowed) as 
well as by age and sex. Such populations will be used for computing 
relatively accurate marriage rates. Information regarding the date of 
marriage of deceased married women will also be obtained at the registra- 
tion of deaths, and whether these married women had borne any children 
during their lives. It will, therefore, be possible to gain a clue to the 
frequency of childless marriages, a problem about which very little is 
known in this country. 

Such are the main objects of the Population (Statistics) Act. Three 
further points should be noted. First, the additional information will be 
recorded in special registers, and not entered on the birth and death 
certificates which are supplied to the public. Secondly, the Act does not 
supply all the needs of demographic analysis, for most of the information 
obtained under it will relate only to those women who bear, or continue ` 
to bear, children after the Act comes into force (on or after rst July, 1938). 
This information will therefore be a very incomplete guide to the position, 
in Great Britain, and needs to be supplemented by special fertility questions 
which should be included in the schedules for the next census. Moreover, 
the problem of childless marriages cannot be approached satisfactorily 
through death registration. Apart from the fact that much of the 
information obtained by this means would be of very doubtful accuracy, 
the time taken to collect the facts relating to even one generation of women 
would be extremely long. With present mortality, a woman just reaching 
her fifteenth birthday when the Act came into force could expect to live 
another fifty-four years. It would thus take about fifty-four years to 
collect the required information relating to the women who are just about 
to enter the reproductive period. Finally, the Act as it now reads is a much 
weaker version of the original Bill. In particular it will not give any 
information on the length of the period between the births of successive 
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children to the same mother, or on the real order of birth, since the 
question. of illegitimate births has not been dealt with satisfactorily. 
Moreover, the Act is to apply for ten years only, after which period the 
question of vital registration will be brought up again for further 
consideration. This dilution of the original Bill was due to the 
opposition stirred up in the House of Commons, especially by Mr. A. P. 
Herbert. Apparently it is a British tradition to oppose attempts to improve 
or extend vital statistics, since almost every attempt in the past was 
accompanied or followed by protests. In the circumstances we are fortunate 
in not having a still further reduction in the value of the original proposals. 


D., V. Grass 
The Hire Purchase Bill 


This bill which has attracted widespread public interest passed the 
House of Commons in May, and is confidently expected to go through 
the House of Lords without any further radical amendment. It is of 
considerable legal and of great social importance. 

Hire purchase is of course in reality a form of sale by instalments. 
It took its present form as a result of the passing of ss. 8 and 9 of the 
Factors Act, 1889, which were re-enacted in the important s. 25 of the 
Sale of Goods Act, 1893, and the decision of the Court of Appeal thereon 
in Lee v. Butler, [1893] 2 Q.B. 318, under which a person who has agreed 
to buy goods by instalments can transfer a good title to a bona fide sub- 
purchaser notwithstanding that his contract provides that the property 
is not to pass until the final instalment is paid. The form of the contract 
was therefore changed to one of hiring, with an option to the hirer to 
become owner on completing payment of the instalments of hire, and the 
House of Lords, refusing to look beyond the form of the contract at the 
reality, decided that the hirer under such a contract could not transfer 
a title to a bona fide purchaser (Helby v. Matthews, [1895] A.C. 471). This 
decision has been severely criticised, and as recently as the discussion 
centring round the present bill it was roundly condemned by Mr. Mitchell 
Innes, K.C., as the fons et origo of all the trouble with regard to hire purchase. 
It is clear that the system depends on the possibility of the owner being 
able to recover the goods, and for good or ill the House of Lords started on 
its way a rivulet of retail trading which has become a mighty river, for as 
was said by Mr. Leslie, M.P., in the House of Commons, no less than five 
million families are involved in hire purchase agreements, while Mr. Rhys 
Davies, M.P., stated that one company had a turnover of £12,000,000. 

It is curious that economists have not occupied themselves more 
with a phenomenon of such magnitude. The literature on the subject is 
small, not very satisfactory, and mostly American. There is a division of 
opinion, for example, on the crucial point as to whether trade depressions 
are accentuated by the volume of hire purchase sales. One school holds 
that they were a serious factor in the great slump of 1929 in the U.S.A.; 
another holds that they are a stabilising influence since they keep up the 
circulation of money during the period of depression. 

The social aspects of hire purchase are also rather confused. During 
the recent discussions social workers on the whole were exceedingly 
critical of this form of trading, and a severe indictment was put up both 
in Parliament and in the Press. On the other hand, most protagonists 
seemed to be agreed that properly worked there is a great deal to be said 
` for hire purchase agreements. 
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There can be no doubt that the social aspects as opposed to the economic 
played a dominating part in the minds of Miss Wilkinson, M.P. and those 
who assisted her to pilot the bill through the Commons. 

The evil which Miss Wilkinson and her friends desired primarily to 
prevent is what is called the “snatching back” of goods when the hirer 
makes default with his payments. Most of those who took part in the 
Parliamentary debate, and in the newspaper discussion which followed, 
described really bad examples of this. There is no need to reproduce them. 
The representatives of the hire purchase traders admitted the evil while 
denying its prevalence. The bad cases are possibly only a fraction of the 
whole, but that fraction covers a substantial number of excellent citizens, 
and is large enough to call urgently for remedy. This has been provided 
by s. ro of the bill under which so soon as one-third of the hire purchase 
price has been paid the owner is prevented from reassuming possession of 
his goods unless and until he has obtained an order from the County Court 
permitting him to do so. Very wide powers are conferred upon the Court 
(s. rz (4) ) in cases where an action for recovery of possession is brought, 
including those of rescinding the contract, and of reducing the size of the 
instalments payable so as to conform to the means of the hirer. If wisely 
used this power may mark the beginning of an epoch, for within the 
ambit of this form of trading it gives to the Court the full opportunity to 
prevent abuse of rights. If the owner recover possession without an order 
of the Court, e.g. by the use of professional bruisers as described in a 
case from Manchester, the hirer is given the right to recover all moneys 
paid or securities given under the contract (s. 10 (2) ). 

A peculiarly vicious extension of “snatching back” has been the 
“linked agreement.” Under this, when the hirer has almost completed 
his payments on one contract he is induced to enter into a further one for 
more goods. The second contract is then linked up with the first, containing 
a provision that on any default of payment by the hirer the goods covered 
by both agreements may be retaken by the owner. Many instances were 
quoted where goods the price of which had long before been paid in full 
were seized under such clauses. This will now only be possible if the Court 
allows it, because in such cases recourse must be had to action at law even 
if one-third of the instalments under the second contract have not been 
paid (s. 12). 

The bill applies to cases where the hire purchase price does not exceed 
one hundred pounds. There are however important exceptions to this: 
on the one side in the case of livestock the figure rises to five hundred 
pounds, and on the other in the case of motor vehicles, and railway wagons 
and rolling stock, it sinks to fifty pounds (s. 1). These figures represent 
compromises due to the opposition of vested interests. 

In Scotland a similar though less far-reaching Act was passed in 1932. 
It is said to have been successful, but has led to a revival of the older 
method of sales by instalments, the hirer accepting the risk of fraudulent 
sales to third parties. In order to prevent this what are called “credit 
sale” agreements are brought within the scheme of the Act (s. 3); these 
include all cases where the price is payable in five or more instalments. 
Although there was some criticism of the escape of the four-instalment 
contract, it is quite obvious that only a minute fraction of the trade 
could be conducted on such a basis, and the loophole is therefore too narrow 
to do harm. 

Many writers have emphasized the extreme ignorance and gullibility 
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of the hire purchasing public, an accusation which is probably too sweeping. 
However the bill contains provisions intended to give a safeguard, In 
particular the owner must state in writing before the agreement is entered 
into, the cash price, so that the hirer can see at once at what extra cost 
he is purchasing the privilege of paying by instalments. Again a memo- 
randum of the terms of the agreement must be signed, and signed by the 
purchaser in person, so that the wage earner of the family will not in future 
be met by his wife's signature on an agreement for the purchase of a new 
radio set or piano (s. 2). This agreement must set out the contents of the 
schedule to the bill which make clear the right of the hirer to return the 
goods and the obligation of the owner to have recourse to the Court if 
he wishes to retake possession, as already described. It is significantly 
provided that the terms of the schedule must appear in print at, least as 
large as that of the rest of the memorandum—it might have been wise to 
specify the size! The owner must always be prepared to provide a copy 
of the memorandum, of the sums paid to date, and other particulars in 
return for payment of one shilling (s. 6). 

The hirer can always determine the agreement, but if he has not paid 
half the hire purchase price at the time of doing so he must bring his 
payments up to that figure (s. 4 (1) ). He must thereupon of course deliver 
up the goods (s. 4 (3) ). An important section gives to an owner who has 
obtained an order for redelivery of the goods the right to obtain from the 
hirer particulars of the whereabouts of the goods, and a recalcitrant hirer 
may be fined ten pounds (s. 7). Provisions in the contract designed to 
avoid the material requirement of the bill will be void (s. 5). 

The hirer is given some protection against the tallyman or tout, who 
undertakes the actual work of fixing up the agreements, by two important 
subsections (s. 5 (d) and (e)) under one of which he is prevented from 
being treated as the agent of the hirer, and under the other of which the 
owner is not to be relieved of liability for the agent's acts and defaults 
in connection with the formation of the contract. 

There is a number of other important provisions relating to such 
matters as appropriation of payments by the hirer when he has more 
than one agreement with the same owner, as to guarantors of the agree- 
ment; as to bankruptcy, and as to distress. There is not space to deal 
with these. We cannot however close this note without referring to the 
interesting s. 8, which applies the scheme of implied conditions and war- 
ranties contained in the Sale of Goods Act, 1893, ss. 12 and 14, to hire 
purchase contracts. It is noteworthy that the implied condition of title 
relates to the time at which the property is to pass, i.e. there is no need 
for the letter out to have a title at the time of the contract as held in 
Karflex Lid. v. Poole, [1933] 2 K.B. 251. It is important to notice that 
the owner cannot contract out of the implied conditions and warranties 
as to title, quiet possession, and freedom from charge or encumbrance. 
The implied condition of reasonable fitness for a particular purpose arises 
in all cases where the hirer makes known the purpose in question, and is 
not limited as under the Sale of Goods Act, 1893, to cases where the 
seller deals in such goods and the buyer relies upon his skill and judg- 
ment. There is no prohibition of contracting out in the case of this 
condition, but any clause inserted for this purpose must be brought to 
the notice of the hirer and its effect made clear to him. 

R. S. T. CHORLEY 
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REPORTS OF COMMITTEES 


Report of the Committee on Insurance of Ships (Cmd. 5349) 


Although it has attracted little attention this Report is of considerable 
significance, and if it had occurred in an age less hardened to loss of life 
would almost certainly have given rise to an important political issue. In 
a series of enquiries into the loss of British ships at sea, with heavy mor- 
tality, the distinguished judges who conducted the investigations criticised 
severely the modern method of insuring ships on valued policies for sums 
much greater than the real insurable value. In the view of Branson, J., 
there is abundant evidence to show that the growth of this dubious system 
has been largely due to the policy of underwriters intent on high premium 
incomes. As MacKinnon, L.J., said in the case of the Michael v. Maris 
such a system “almost invites such a casualty as is suggested to have 
occurred in this case.” 

The investigation of this Board of Trade Committee hardly bears out 
these strictures; they regard excessive insurance as not common and cases 
of wilful casting away as rare, Perhaps the opinions of Lord Merrivale, 
MacKinnon, L.J., and Branson, J., are of greater value. The Committee 
were obviously impressed by the evidence presented by the insurance 
interests, perhaps too much so. They nevertheless recommend that legisla- 
tion shall be introduced in order to break up the system of insurances on 
hull or hull and machinery giving cover on one valued policy against the 
risks of total or constructive total loss, and also against the risks of par- 
ticular average, general average, collision liability, etc. They think that 
if separate valuations were used the evil would largely disappear, especially 
if the limitations on the amount permitted to be insured which are insisted 
upon by underwriters in the case of honour policies were made compulsory 
in such cases. It is difficult to see how legislation on these lines can be 
effective without the co-operation of the market, but the market could if it 
liked produce its own remedy. 

R. S. T. CHORLEY 


The Report of the Departmental Committee on Corporal 
Punishment 1 


Penal systems in almost every country have their glaring inconsistencies 
—as is only fitting for this dark spot in human affairs where lack of logic 
has always been regarded as an essential prerequisite. The retention. of 
corporal punishment as part of the—from most points of view—exemplary 
English penal system is a mystery only to those who ignore the traditional 
whims of penal reform throughout the world. Some other countries, 
notorious for the brutality of their penal.methods, profess abhorrence of 
corporal punishment. Is it from a distaste for half-way measures that they 
are afraid of releasing a man when they have made him an implacable 
enemy of society by flogging? Is this the reason why they prefer to reserve 
this form of treatment for those who are not released at all—or is it sheer 
inconsistency ? 

The Report which gives rise to such reflections is an outstanding piece 
of work, equally distinguished by the clarity of its expositions as by the 


1 H.M. Stationery Office, 1938, Cmd. 5684, pp. VI + 153. 2s. 6d. 
ry 
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soundness of its recommendations. Whatever may be its immediate 
practical consequences, its value for the science of penology will remain, 

After a brief historical introduction and a summary of the existing 
law the Report deals with the subject in three parts: Corporal punishment 
(1) of young offenders by Courts of Summary Jurisdiction, (2) by order of 
Superior Courts, (3) for offences in prisons and Borstal institutions. First 
the final recommendations: the Report advises the complete abolition 
of corporal punishment for the first and second group; as far as the third 
group is concerned, abolition for the Borstals only. As is only reasonable 
to expect in a matter where the legislator needs the support of popular 
opinion, the Committee have, on the whole, taken the course suggested by 
the majority of the witnesses. 

I. In the case of young boys the trend of public opinion-——at least in 
England and Wales--has already been clearly indicated by the fact thar 
birching has entirely fallen into disuse in most of the Juvenile Courts, 
and that the recent increase in the total figures has not kept pace with the 
increase in the number of boys under fourteen dealt with summarily for 
indictable offences. This attitude has arisen from the conviction that 
judicial birching is inconsistent with the idea of reformation, and that 
even its value as a deterrent is more than doubtful. Figures of reconvic- 
tions after birching, of course, as the Report rightly emphasizes, do not 
prove much, since those who believe in corporal punishment will always be 
able to argue that the type of boy who gets it is from the beginning more 
likely to offend again. Nor does the Report regard the psycho-analytical 
arguments as a sufficiently safe basis for practical conclusions (by the 
way, is the fact altogether conclusive that none of the witnesses with actual 
experience of the administration of corporal punishment has ever Dra 
any overt signs of sexual satisfaction in the flogger or the flogged ?). 
substantial majority of Chief Constables were in favour of retaining i 
existing powers, but mainly because they could not find any adequate sub- 
stitutes for corporal punishment. Here as always, the problem of finding 
suitable alternatives is the one that causes the greatest embarrassment 
to the reformer, and it is here that the Committee have done most valuable 
work. The Report, in connection with the corresponding sections of the 
simultaneously published Fifth Report of the Home Office, Children’s 
Branch, 1938, should do much to alleviate the perplexities of the Juvenile 
Courts by unfolding the great variety of methods of treatment at their 
disposal. 

II. More difficult was the task of the Committee with regard to adult 
offenders, particularly as H.M. Judges of the King’s Bench Division, in a 
written memorandum, had expressed themselves in favour of retaining the 
existing powers. The Report has, nevertheless, in the present reviewer’s 
opinion, admirably succeeded in exposing the fallacies of the usual argu- 
ments, by a detailed statistical and psychological evaluation of the effects 
of corporal punishment on the various types of offences and offenders. 
Their figures, collected from the subsequent records of 440 men convicted 
of robbery with violence during the period 1921-30, difficult as their 
interpretation may be, at least seem to show that a sentence of imprison- 
ment or penal servitude without corporal punishment is no less effective 
than a similar sentence combined with it. Moreover, since the offences for 
which corporal punishment may be imposed have been selected not in the 
light of modern penological experience, but “merely by historical accident,” 
there is ample room for offenders who have been flogged to satisfy their 
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anti-social urges by committing equally serious crimes for which corporal 
punishment is not allowed. 

III. There remains the question of corporal punishment in prisons and 
Borstal institutions, and it must be admitted that the reformer who does 
not happen to be a prison official has to face a problem which requires a 
more than ordinary amount of tact. In the other cases covered by the 
Report, every member of the community can regard himself as a competent 
judge, as every one is a potential victim of an offence with respect to which 
he now enjoys the protection, or otherwise, afforded by the threat of 
corporal punishment, In institutions, however, this weapon is designed 
exclusively for the protection of the prison officer, and to eliminate this 
part of the existing system of safeguards might look like being generous 
at the expense of others. It is true that some of the arguments advanced 
in the Report in favour of the existing law are sound in themselves; others 
may not be quite watertight. Be this as it may: the essential point seems 
to be that no Committee can be expected to recommend the abolition of 
corporal punishment against the explicit wishes of the prison service 
itself. Because of the support of the Prison Commissioners, the Report has 
found it possible to make such a recommendation for the Borstal institu- 
tions, though this was contrary to the views of the Visiting Justices. 

The Report gives some particulars about fifteen foreign countries, 
twelve out of which do not employ corporal punishment. This part of the 
Report is, of course, far from complete, and space forbids dealing here 
more fully with the comparative aspects of the matter. It might, however, 
be noted that there exists, to the reviewer’s knowledge, no Continental 
Penal Code where corporal punishment still figures as a punishment. 
it has also been omitted in the new Chinese and Palestinian Codes. In 
Germany, in spite of some support from certain quarters, responsible 
opinion seems against its introduction®. As far as its use in prisons is 
concerned, which had fallen into disuse in Germany before the War and 
was officially abolished in 1923, it might be of some interest to quote two 
statements by prison officials made after 1933: ‘‘The re-introduction of 
corporal punishment would drive us back to antiquated ideas. There is 
nothing that could really justify it as necessary and reasonable . . .8” 
And: “Corporal punishment became obsolete long before the War. What 
were the reasons? Not false sentimentality, which did not prevail at that 
time. One had, however, little confidence in its effect and, above all, there 
existed but little inclination among prison officials to act as hangmen . . .4” 
On the other hand, it is true, the Report is fully justified in drawing atten- 
tion to the fact that prison officers in England and Scotland, as contrasted 
with their colleagues abroad, are unarmed, and it may be “a necessary 

‘corollary that every officer should feel that there is a power to pani in 
exemplary fashion any prisoner who may attack him.” 


2 See Das kommende Deutsche Strafrecht, Allgemeiner Teil (1934), P 

3 Monatsschrift für Kriminalpsychologie und Strafrechtsreform, Vor 2 (1936), 
P- 539. 

A Monatsschrift, Vol. 26, p. 131. 
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NOTES OF CASES 
Immunity of Sovereign States 


It is only a small and, in any case, a cynical consolation to realise 
that the Spanish Civil War, otherwise the cause of so many horrors and 
calamities, promises to become a fertile source of instruction for the 
student of international law. The decision of the House of Lords in The 
Cristina, [1938] 1 All E.R. 719, contains ample material for a thorough 
re-examination of the present position of a far-reaching problem of law. 

On r4th July, 1937, the defendant, the Spanish Government, repre- 
sented by the Spanish Consul at Cardiff, took possession of The Cristina, 
a ship flying the Spanish flag, registered at the port of Bilbao and owned 


. by- the plaintiffs, a Spanish company carrying on the business of ship- 


owners at Bilbao. The defendant acted in pursuance of a Spanish decree 
of 28th June, 1937, requisitioning all vessels registered in the port of 
Bilbao. At the date of the decree The Cristina was not within Spanish 
territory. The plaintiffs issued a writ in rem claiming possession of the 
ship. The defendant contested the jurisdiction of English courts and asked 
to set aside the writ. This application was successful. 

The case thus gave an opportinity for the House of Lords to review 
a number of recent decisions of the Court of Appeal and to make an 
authoritative pronouncement on many aspects of the wide problem of the 
immunity of a foreign sovereign state from the jurisdiction of English 
courts. In the course of the last two decades the subject has been exten- 
sively discussed by foreign courts, in learned articles and by international 
conferences, and it has been treated in a very valuable Draft Convention 
with comments prepared by the Harvard Law School: See Oppenheim 
(Lauterpacht}, 5th Edition, Vol. I (1937), p. 222, and the material there 
collected; add Niboyet, Revue Génévale de Droit International Public, 1936, 
525; Van Praag, Revue de Droit International et de Législation Comparée, 
1934, 652; 1935, 100; Brookfield, Journal of Comparative Legislation and 
International Law, XX (1938) Vol. I; and especially Supplement to 
American Journal of International Law, 26 (1932), 451 seq. 

It is, therefore, a matter of great regret that the decision of the House 
of Lords fails to supply a final solution of many questions on which an 


` authoritative statement was anxiously awaited. 


(1) It is an undoubted principle of law that, as Lord Atkin said (p. 720), 
“the courts of a country will not implead a foreign sovereign, that is they 
will not by their process make him against his will a party to legal pro- 
ceedings, whether the proceedings involve process against his person or 
seek .to recover from him specific property or damages.” It was this 
principle which, in the opinion of their Lordships (with the possible 
exception of Lord Maugham), was broken. The plaintiffs’ argument that 
an action in vem, directed against “the steamship or vessel Cristina and 
all persons claiming an interest therein,” did not directly or indirectly 
implead a foreign sovereign government, was rejected by Lords Atkin 
and Wright in careful reasoning; the former adhered to the view which 
in harmony with Bankes and Scrutton, L.JJ., he had already expressed 
in The Jupiter, [1924], P. 236 in the Court of Appeal. Lord Maugham, 
however, who did not base his judgment on the same principle, expressed 
serious doubts whether “in such a case anything more is sought, or at any 
rate can be obtained than a remedy against the res,” and he would have 
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preferred Sir Robert Phillimore’s judgment in The Parlement Belge 
(reversed by the Court of Appeal (1880), 5 P.D. 197), according to which, 
proceedings against a state-owned Belgian ship did not involve a personal 
remedy against the King of the Belgians (p. 740). 

(2) Lord Maugham based his decision on a ground which Lords Atkin 
and Wright, followed by Lords Thankerton and Macmillan, treated as a 
“second” and “separate” one, calling for separate analysis, though both 
grounds “alike are based on the general principles of international law 
according to which a sovereign state is held immune from the jurisdiction 
of another sovereign state” (p. 728). This second ground was, in the words 
of Lord Atkin (p. 721), that. the courts of one country “will not by their 
process, whether the sovereign is a party to the proceedings or not, seize 
or detain property which is his, or of which he is in possession or control.” 
In view of the fact that, as mentioned above, an action against the a 
sovereign’s property involves the enforcement of a personal remedy against 
the sovereign, it is not quite easy to understand why this is a second and 
distinct ground. Dicey’s formula (5th Edition, pp. 193, 194) that an action 
against the property ‘is for the purpose of this rule an action or proceeding 
against such person” appears to be preferable as will appear in paragraph 
(7) below. 

(3) Nevertheless, the real importance, and difficulty, of the decision lies 
in what was said about the pre-requisites and the ambit of that second 
principle. However often the opinions delivered by the five law Lords may 
be read, all that can be ascertained with safety as their communis opinio 
is the following rule: ships which, by reason of a requisition by a sovereign 
state (even if such requisition is effected while the ship is outside the 
jurisdiction of the requisitioning state), are proved to be under the control 
and in possession of that state and are, or are intended to be, devoted to 
public uses, are protected by immunity. But would the absence of any 
one of these circumstances have excluded the operation of the general 
tule? This is the question which future gencrations of lawyers will have 
to ask themselves, and, unfortunately, it would be hazardous to predict 
the accurate answer. 

The first difficulty concentrates on the term ‘‘property” within the 
meaning of the principle. It is clear that ownership is not required. 
Possession is certainly sufficient according to Lords Atkin, Thankerton 
and Wright, but it would seem that Lord Maugham regards possession 
as essential. ; 

This is not the view of Lords Atkin and Wright according to whom 
the material fact is the control over the ship (see at pp. 722, 732). Lord, 
Wright said that the rule “applies to cases where the government has a 
lesser interest (than ownership) which may be not merely not proprietary, 
but also not even possessory.”’ f 

Thus there arises this further question: is possession and/or control 
sufficient even in the absence of requisition or some similar measure, or is, 
on the contrary, requisition sufficient even without possession and/or 
control? Lord Wright seems to favour- the latter view (p. 732): “In my 
judgment . . . the requisitioning of the Cristina under the decree of June 
28, 1937, gave the Spanish government a right or interest in the Cristina, 
whether called property or not, which was immune from interference by 
the courts of this country”; he went on to explain that it was immaterial 
that at the time of and ever since the decree the Cristina was outside 
Spanish waters, On the other hand, Lord Maugham seems to prefer the 
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former view and to attach, in this connection, no importance to the 
requisition: ‘‘it seems to me that the claims by the Spanish government 
for immunity from any form of process in this country may extend to 
cases where possession of ships or other chattels had been seized in this 
country without any shadow of right, and also to cases where maritime 
liens were sought to be enforced by actions in vem against vessels belonging 
to a foreign government and employed in the ordinary operations of 
commerce. For my part, I think that such a claim ought to be scrutinised 
with the greatest care... .” (p. 737). In a very recent decision the 
Supreme Court of the United States also requires actual possession and 
regards mere “attachment” as insufficient: The Navemar (1938) 32 
American Journal of International Law 381, affirming the decision of the 


, Circuit Court of Appeals, znd, which is reported in 59 LLL.R. 17. 


The question whether the interest in the ship must be acquired without 
‘a breach of the peace, was apparently left open by Lord Wright (at p. 73 1) 
‘though in another connection he spoke (at p. 733) of the sovereign’s 
“immunity even in respect of-conduct in breach of municipal law.’’ Both 
Lords Thankerton and Maugham however expressly pointed out (pp. 733, 


“ 736) that the defendant obtained possession without a breach of the peace. 


nN 


In the present case the defendant Government had proved the fact on 
which it relied to show its right in the ship. The question whether a bare 
assertion would have been sufficient, was apparently answered in the 
negative by Lord Maugham {at pp. 738, 739); although it is not quite clear 
how far his observations apply to a sovereign state as a plaintiff, which 
is of course a different matter, while Lord Wright was content to state that 


` he hesitated to give an affirmative answer (p. 731, but see p. 736). On this 


point, too, see The Navemar, ubi supra. 

(4) These matters, though very involved, may be of minor practical 
importance in view of the fact that they do not appear to have ever 
presented serious difficulties in the numerous cases decided in the past by 
Judges ôf first instances and the Court of Appeal. Butitis vitally important 
to know (a) whether it is an essential pre-requisite of the immunity of 
state-owned property that it is designated for public uses or whether the 
immunity exists even if it. serves private purposes; (6) how the line of 
demarcation between both descriptions of uses is to be drawn; (e) whether, 
if an exception exists in case of a designation for private purposes, it 
requires general or more limited application. 

(5) There exists a wide-spread school of thought accepting the idea that, 
to use general terms, sovereign states are not entitled to immunity in so 
far as they pursue ordinary trading purposes on the same basis as, and in 


‘competition with, private persons. It appears that the Supreme Courts of 


Italy, Belgium, France, Austria and Egypt and apparently also Spanish 
lawyers take this view, while in the United States of America, Germany 
and, with much hesitation, Switzerland, the principle of immunity is 
upheld without qualification ; see the literature above referred to and add: 
Italian Corte di Cassazione, 16th June, 1934, Giurisprudenza Italiana 
1934, I, 1, 976; 3rd August, 1935, Foro, 1935, I, 1387; Cour de Bruxelles, 
24th May, 1933, Clunet, 1935, 1034; Trib. Civ. Alexandria, 14th January, 
1932, Clunet, 1935, 195; Swiss Federal Tribunal, 28th March, 1930, Official 
Reports 56, I, 237; as to Spain see Spruth, Gerichtsbarkeit über Fremde 
Staaten (1929) at p. 49; see also Cour de Poitiers, 26th July, 1937, and 
Cour de Rouen, 7th December, 1937, S. 1938, II, 17, with note by Rousseau. 
Moreover, the International Convention for the unification of certain rules 
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concerning the immunity of state-owned ships of roth April, 1926, and 
the Harvard Draft Convention accepted the former doctrine. In this 
country, the point has never been decided. It was raised by Counsel in 
The Porto Alexandre, [1920] P. 30, but disposed of by the Court of Appeal 
by a very extensive interpretation of the term “public uses.” 

In the House of Lords opinions were divided. Lord Atkin (at p. 721) 
said that the immunity extends both to property used only for the commer- 
cial purposes of a sovereign and to personal private property, and the same 
view was taken by Lord Wright (pp. 733-735), though he did not fail to 
note the severe and, in his opinion, justifiable criticism to which it is open. 
On the other hand, Lords Thankerton, Macmillan and Maugham more or 
less outspokenly adopted the opposite doctrine, disapproving of, or at 
least holding themselves free to reconsider, the decision in The Porto 
Alexandre, supra. 

The solution of this problem depends not so much on legal reasoning - 
as on expediency. From a purely legal point of view one would have to 
ascertain whether the leading judgment of the Court of Appeal in The 
Parlement Belge (1880), 5 P.D. 197, was meant to establish “the absolute 
exemption of all property owned by the sovereign, and not the exemption 
of some property only ”?” (Lord Thankerton at p. 724), and what conse- 
quences follow from the fact that “there is no proved consensus of inter- 
national opinion or practice to this effect” (Lord Macmillan at p. 725). 
One would then have to decide whether the immunity of a sovereign state 
is a rule or an exception to a rule; if it is a rule, the absence of an established 
international practice would not exclude the trading sovereign from 
immunity, but if it is an exception, the same fact would necessitate a 
return to the general principles of jurisdiction. In the last resort the matter . 
will turn on expediency; the choice lies between the enforcement of legal 
process or diplomatic representations. In this connection one will have to 
take account of the words spoken by Lord Maugham a few days before he 
became Lord Chancellor (p. 737): “In these days, and in the present state 
of the world, diplomatic representations made to a good many states 
afford a very uncertain remedy to the unfortunate persons who may have 
been injured by the foreign government.” 

Moreover, Lord Maugham suggested a very interesting principle of 


reciprocity (p. 739): 


“In relation to such a rule as the one now under consideration, 
the word ‘comity,’ whatever may be its defects in regard to other 
rules of private international law, has a very powerful significance. 
Neither justice nor convenience requires that a particular state should , 
decline to grant justice to its own nationals who have been injured by 
ordinary commercial vessels belonging to foreign governments if 
those governments are not willing to extend a similar immunity to 
the similar vessels of the first state. Nor can anything much more 
absurd be imagined than that, for example, England should decline 
to give legal redress against a Spanish trading ship belonging to that 
government while such an action would be allowed to proceed if the 
ship were found in port at Genoa, or indeed, for all we know, at 
Valencia.” 


In 1935 the bold argument was addressed to the Austrian Supreme 
Court that the defendant German Government was not entitled to im- 
munity owing to its persistent disregard of international law. The Court 
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rejected the argument on the ground that it could not enter into a dis- 
cussion of politics (22nd January, 1935, Clunet, 1936, 438). In 1938 the 
tragedy of this almost stubborn faithfulness to the rule of “international 
law” has become so overwhelming that one can hardly fail to welcome 
the principle suggested by Lord Maugham. 

(6) If the distinction exists, it becomes necessary to define the method 
of drawing it. In accordance with the words of Brett, L.J., in The 
Parlement Belge (1880), 5 P.D. 197, 214, 215 the House of Lords asked 
itself whether the Cristina was dedicated to public uses. The answer was 
in the affirmative, and it therefore was not necessary to consider whether, 
if the ship had not been so dedicated, the result would have been different. 
Lord Wright explained (p. 733) “that the circumstances in which the 
respondent took possession of the Cristina, particularly in view of the 
recitals of the decree” made the dedication to public uses sufficiently 
evident. Lord Maugham (p. 741) hesitated ‘‘to take the view that a requi- 
sitioning decree relating to all vessels registered in an important port, 
whether large or small, whether built for pleasure or profit, is itself sufficient 
evidence of an intention to devote the vessels to public uses.” But he 
found that the special circumstances of the civil war in Spain allowed an 
inference in favour of such dedication. 

If the test really is whether or not a vessel is publicis usibus destinata, 
the result was probably inevitable. But that test is unsatisfactory, 
because all activities of a state are in the last resort intended to serve 
public uses. On the Continent it is usual to distinguish between claims 
arising out of an act done iure imperii (actes de pouvoir) and claims relating 
to acts done fure gestionis (actes de gestion). This distinction is certainly 
not entirely satisfactory either, but it is preferable because it has regard 
to the nature of the act rather than to the purposes which that act serves 
and which are often indistinguishable irom .mere motives. 

It cannot be overlooked, however, that neither of these definitions 
readily applies to claims concerning the title to property,” and it is indeed 
important to note what Lord Wright said as to the construction of the 
relative provision of the International Convention of 1926 (p. 735): “its 
effect is apparently limited to claims in respect of the operation of such 
ships, or in respect of the carriage of cargoes in them. Thus, it would affect 
claims in vem for collision damage ... or for salvage ... or for cargo 
damage ..., but, it may be, not claims for possession such as that in 
- the present case.” ; 

(7) If it should appear that the absence of.a dedication to public uses 
involves an exception to the general rule of immunity, the question arises 
“whether this exception affects only the operation of the “second” prin- 
ciple according to which there lies no action in vem against the sovereign’s 
property, or whether it also encroaches upon the first principle exempting 
the sovereign from being impleaded. One should think that the exception, 
~ if it exists, requires general application. It would be absurd to allow pro- 
ceedings against the sovereign’s trading vessel for collision damage, but to 
disallow an action against the sovereign for collision damage done by his 
motor lorry. Particularly Lord Atkin (p. 721), but also Lord Wright must 
be understood to mean that in their view “possible limitations of this 
second principle” only are involved. But Lord Thankerton examined the 
question ‘‘whether the proposition that the foreign sovereign state cannot 
be impleaded is an absolute one, the real criterion being the nature of the 
remedy sought” (p. 723). On the Continent, it seems to be free from 
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doubt that qualifications of the principle, if any, require general 
application. 
F. A. Mann 


The Law Reform Act, 1984——The Fatal Accidents Act—-Loss of 
Expectation of Life 


In Vol. I of this journal attention was drawn (at pp. 239, 247) to the 

- troublesome questions which have arisen in connection with the above 
subjects, The newspapers, the law reports, and even journals such as 
The Economist, bear witness to the increasing difficulties which the Judges 
are experiencing in grappling with the consequences of the Act of 1934, 
the decisions in Rose v. Ford, [1937] A.C. 826, and Flint v. Lovell, [1935] 


1 K.B. 354, and the inter-relations between the Act of 1934 and the Fatal f 


Accidents Acts. 

Of the recent cases which deserve notice, Morgan v. Scoulding, [1938] 
1 K.B. 786, is the most satisfactory. Lewis, J., wisely decided that the 
fact that the deceased died instantaneously should not complicate a legal 
situation already more than sufficiently complex. His Lordship pointed 
out that in these actions arising out of fatal accidents the wrong done is 
not, strictly speaking, the death, but the injury which may, or may not, 
sooner or later result in death. In any case, it is extremely difficult to 
envisage a death which is completely instantaneous; there must be a 
“split second” between the injury and the death. The damages awarded 
to the parents under the Fatal Accidents Act in respect of the contribu- 
tions made by the deceased, aged 23, to the family bndget were assessed 
at £300 and his Lordship took notice of the facts that the deceased was 
a bachelor not engaged to any lady and that he might have set up a 
separate establishment of his own later in life and thereafter made reduced, 
` or no, contributions to his parents. For the loss of expectation of life the 
damages awarded were £1,000, which may be contrasted with the £1,500 
awarded in Turbyfield’s case (see Vol. I, p. 247) in respect of the death of 
a child eight years of age. The relation between the two sets of damages 
was not discussed in this case. 

Feay v. Barnwell, [1938] 1 All E.R. 31, is an interesting case from the 
legal and the social points of view. The facts were that a blind man of 
73 was injured, and his wife, 71 years old, was killed as a result of the 
defendant’s negligence, Singleton, J.’s judgment does not indicate what 
proportion, if any, of the {250 awarded to the plaintiff in respect of his 
own injuries related to the loss of expectation of life. In assessing the 


damages payable to the estate for the wife’s death under the 1934 Act,* 


his Lordship referred to the variations between the damages given in other 
cases of a similar nature. He gave a lump sum of £600 as damages for the 
pain and suffering undergone by the wife during the three weeks between 
the accident and her death and for the loss of expectation of life, but did 
not deem it necessary to state how these damages were apportioned under 
the respective heads. His assessment of the damages payable to the 
husband under the Fatal Accidents Acts casts a most illuminating light 
on the number of factors of which a court has to take judicial notice. In 
the first place the wife’s death not merely meant the cessation of the 
old age pension payments made to her, but also affected the payments 
made to the husband. Then it meant that a housekeeper had to be 
obtained and she “in the ordinary sense, is not as economical as the 
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wife,” and has to be provided with a separate bedroom, not to mention 
“additional expense of one kind and another.” A small sum in a co-opera~- 
tive bank in the name of the wife really represented the husband’s savings; 
out of it debts had to be paid, and by agreement between the parties, his 
Lordship did not take it into account. There remained the loss to a husband 
of 73 “for whom everything was done by a healthy wife of the age of 71.” 
“The expectation of life of both is inconsiderable. It is rather the joint 
expectation of life, and the risks of life, and of the health and ability of 
the wife to do what she was doing, that I have to consider, . . . I cannot 
see . . . why I should take a smaller figure than something in the neigh- 
bourhood of 5 years.” “Doing the best he could,” his Lordship assessed 
the damages under the Fatal Accidents Acts at £625. 

But then arose the difficult question of the relation between the two 


i and their effect on each other. By reason of the award under the former, 
‘the estate of the wife was {600 better off than it would otherwise have 
been, and as that amount went to the benefit of the husband, allowance 
had to be made for it in the total damages to be awarded to the husband. 
His Lordship pointed out that it would be unfair to deduct from the £625 
awarded under the Fatal Accidents Acts the whole of the {600 awarded 
under the 1934 Act, because some expense was entailed in the way of 
administration proceedings and “some duty is payable on it and there must 
be some expense.” The duty and administration expenses were estimated 
to amount to about £25. So from the £625 awarded under the Fatal 
Accidents Act the sum of {600 less £25 (i.e. the award under the 1934 Act 
minus these expenses) was deducted, leaving a sum of {50 payable under 
the Fatal Accidents Act. In the result, the plaintiff recovered the following 
damages, apart from the special damages: (1) £250 for his own injuries, 
(2) £600 under the 1934 Act, and (3) £50 under Lord Campbell’s Act. In 
other words, he got £650 for the loss of his wife, a loss estimated by his 
Lordship as resulting in a material loss to the plaintiff of at least £2 5s. 
a week. In assessing the justice of this award regard must be had to the 
fact that the plaintiff was 73 years of age and that the Court had estimated 
the remainder of the joint married life at five years. 

A point of interest, and of considerable practical importance, to note 
about this case is that his Lordship reduced the damages under the Fatal 
Accidents Acts rather than those under the Law Reform Act. In Rose 
v. Ford, Lord Atkin suggested ‘that where the dependants benefit under 
the 1934 Act their damages under the Fatal Accidents Acts should be 

„docked, but Lord Wright said that recovery under those Acts should 
result in the pro tanto reduction of the amount of damages given under the 
1934 Act for the loss of expectation of life, on the ground that one of the 
fruits of continued life is usually an increased provision for dependants. 
If Lord Atkin’s view prevails, the dependants may suffer, as they would, 
for instance, if the estate was insolvent; moreover, it will also mean that 
the defendants in these actions will have to bear a heavier burden than 
they would if Lord Wright’s suggestion were adopted, because the full 
maintenance of the 1934 damages at the expense of those under the Fatal 
Accidents Acts will result in a greater amount of estate subject to estate 
duty than if the reverse method were adopted. This is clear from 
Singleton J.’s judgment in Feay v. Barnwell, for his Lordship, although he 
said he was following Lord Wright, in fact followed Lord Atkin, but, in 


. preserving the 1934 damages at the expense of the other set of damages, 
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made allowance in the amount awarded under the Fatal Accidents Acts 
for the duty payable on the 1934 damages. Hawke, J., indicated obiter in 
Dransfield v. Insulated Cables, Ltd., 54 T.L.R. 11, that had the matter 
arisen in that case he would have followed Lord Atkin’s view. The final 
determination of this matter is one of considerable importance to Somerset 
House, particularly in its assessment of the duty payable where settle- 
ments have been made out of Court for a lump sum in respect of both 
sets of damages without any specific allocation of particular sums to 
each head. 

Apart altogether from the question of the relation between the two 
sets of damages, the assessment of the amount of damages to be awarded 
for loss of expectation of life is proving a most difficult question. The 
relative health, happiness, social position, earning capacity, age and other 


characteristics of the individuals killed are matters which may or may not ' 
have to be taken into consideration and on none of them have the Courts » 


yet spoken clearly. Health, happiness and age have been taken into’ 
account in these cases, but the drift of judicial opinion at the moment 
seems to be against taking into consideration the social status or the earn- 


ing capacity. The references to health and happiness have been short and _ 


not very definite. On the question of age the Judges have expressed 
differing views, particularly in the case of infants. The amounts of damages 
awarded for the loss of expectation of life of infants have varied so con- 
siderably that The Economist has been driven to describe these cases as 


complete gambles. It will be recalled that in Turbyfield’s case, Greaves- ` 


Lord, J., refused to base himself too squarely on the Registrar-General’s 
tables in arriving at his assessment, and that view appears to carry the 
assent of some of his Lordship’s colleagues, so much so that before long it 
may well be that parents may have to pay delinquent motorists for taking 


off their children! Charles, J., in a speech widely reported in the news- ` 


papers, reproved a jury for awarding {1,000 in respect of the loss of 
expectation of life of a child of three and suggested that {150 would have 
been amply sufficient. But in Shepherd v. Hunter, [1938] 2 All E.R. 587, 
the Court of Appeal declared that an award of {90 in respect of the death 
of a child of that age was clearly erroneous and ordered a new trial. The 
judgments of the Lords Justices are not very illuminating and MacKinnon, 
L.J., only assented with reluctance. 

It is clear that the House of Lords must speak again if confusion is not 
to become worse confounded. We suspect that one reason for the present 
state of affairs is that, despite the fact that the 1934 damages are meant to 
compensate the loss to the deceased, and to avoid the delinquent motorist 
from deriving advantage from the fact that he has killed his victim rather ° 
than injured him, the damages do go into the pockets of the living and 
it is they who are being compensated. On the one hand are heard senti- 
ments to the effect that it is a shocking thing that parents should derive 
pecuniary benefits from the deaths of their children in road accidents, 
and, on the other, that the delinquent motorist should be penalised for 
the loss and misery he has caused. It is easy to be wise after the event, 
but recent cases go to support the criticism that was made of the report 
of the Law Revision Committee which prepared the way for the 1934 
legislation, that it should have directed more attention than it did to the 
question of what items of damage should survive to the estate. 


D. R. SEABORNE DAVIES 
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Income Tax and Rating Cases 


Cartels, Pools, and such like price-raising or fixing organisations of 
producers or manufacturers have become in recent years a noteworthy 
feature of the present economic system; the consumer has often been 
unable to see how the commonweal has benefited from them. Collins v. 
J. Adamson & Co., [1938] 1 K.B. 477, is interesting beyond its mere 
application of income tax principles in that it reveals some of the methods 
by which these organisations work. The respondents were members of a 
trade association formed to keep prices up by a pooling scheme; the 
association through a nominee acquired the assets, etc., of one of its 
members which contemplated sale to a non-association concern—the assets 
were then sterilised. It also advanced money to another of its members 

. to enable it to obtain a controlling interest in a second non-association 
\firm. 

\ The respondents claimed that their share of these payments were 
admissible deductions for taxation purposes since they were made to get 
rid of a competitor (B. W. Noble Ltd. v. Mitchell (1926), 43 T.L.R. 102). 
It was, however, held that the payments were not allowable since they 
were of a capital nature; expenditure made in order to produce a capital 
asset, or one of an enduring nature, or to get rid of an onerous burden falls 
under this head even though the asset produced is of an impalpable or 
intangible nature. Finlay, J., considered himself bound by analagous 
decisions to this effect in Atherton v. British Insulated, etc., Cables, Lid., 
[1926] A.C. 205 and Mallet v, Staveley Coal, eic., Co. Ltd., [1928] 2 K.B. 405. 


A. FARNSWORTH 


Solicitor and Client: Insurance Claim 


Groom v. Crocker and Others was the subject of a note in M.L.R., Vol. 1, 
p. 244, to which reference should be made for the relevant facts. The 
question in debate concerned the duty of a solicitor to his client when the 
client is insured under a motor insurance policy, and the solicitor has been 
appointed to act in proceedings against him by the insurer, who is also 
responsible for his remuneration. The Court of Appeal ( [1938] 2 All E.R. 
394) were in full agreement with the judgment of the Court below, holding 
that the obligation of the solicitor towards his client is not diminished by 

. the method of his appointment and remuneration. His duty is to act in 

the joint interest of both insured and insurer. In the instant case the 
solicitor, by arrangement with the insurer, had entered an admission of 
negligence in the proceedings against the insured, although the latter had 
never instructed him to do so, and had, indeed, always denied that he had 
been careless. This negléct of the interests of the insured was held to be a 
breach of duty. 

The Court of Appeal was indeed principally concerned with the question 
of measuring the damages, though of course the affirmation by all its 
members of the obligations resting upon a solicitor appointed in this way 
is of considerable importance. The question of the damage, however, 
gave rise to a real difficulty, for the duty referred to was considered to arise 
entirely from contract so that the breach of it could not give rise to any 
tortious liability. The damages therefore had to be measured in accordance 
with Hadley v. Baxendale, and the case furnishes further evidence that 
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measure of damages in tort and contract is not the same. The result was 
that the plaintiff recovered nominal damages only, apart from a successful 
and independent claim based on defamation. No actual damage could be 
proved to flow from the breach of duty owed by solicitor to client. The 
damages awarded and all the costs in the original proceedings had been 
paid by the insurers. The plaintiff had not forfeited his no-claim bonus, and 
his claim based on mental suffering and loss of reputation could not be 
based on an obligation founded in contract. 

` Before leaving this case it is perhaps useful to reflect upon the reasons 
which led the defendant to admit liability upon behalf of a client who he 
was perfectly well aware had never been negligent. The motive which 
actuated him is well described by Scott, L.J. (p. 407). The claim in the 
original proceedings was against two defendants, one of whom was of course 
the plaintiff in the instant case, the other party being the person who had 


Ns 


been clearly guilty of negligent driving. The view of the solicitor who was; 


looking at the matter entirely in the interest of the two insurers was that, i 
liability was admitted on behalf of the first defendant, the proceedings 
against the other defendant would probably be dropped. ‘The case would 
then proceed against a party who had clearly not been blameworthy, and 
a sympathetic jury could be relied upon not to mulct him too heavily in 
damages. 

The manoeuvre, of course, arose out of the existence of what is called 
a knock-for-a-knock agreement between the two insurers. The object of 
these agreements, which are now common form, was is the first instance 
to cut down the costs to the insurance companies resulting from their 
fighting each other in the courts. Their use to prevent a plaintiff from 
recovering just damages appears to be new and might be regarded as 


contrary to public policy. Scott, L.J., evidently had this in mind when at `` 


p. 407, he said that the sooner such an agreement comes before the courts 
for consideration the better. Actually in Morley v. Moore, [1936] 2 K.B. 359, 
such an agreement was before the court although in another connection. 


R. S. T. CHORLEY 


Road Traffic Acts—Avoidance of Policies 


The Road Traffic Act of 1934 did something to strengthen the weakness 
of the provisions relating to compulsory third party insurance in the Road 
Traffic Act, 1930, but not enough. Insurers can still rely upon non-dis- 
closure and misrepresentation, not only as against the insured but as, 
against the injured third party for whose benefit compulsory insurance 
was introduced, provided they commence proceedings for avoidance 
without delay. Although decided upon an interlocutory application, 
Merchant and Manufacturers Co, Lid. v. Davies and Another, [1938] 1 K.B. 
197, furnishes a good illustration of this and shows that the courts do not 
intend to mitigate the severity of the Common Law rules as to non- 
disclosure when construing the Act of 1934. It would appear, indeed, that 
Parliament in Sect. ro of that Act was simply putting the Common Law 
rule into legislative words. In this case the insured, who had been con- 
victed of several not very serious traffic offences, had answered a 
question on this point in his proposal form inaccurately in that he had 
disclosed only one out of three convictions. In an action by the insurers for 
avoidance of the policy after an accident in which a third party had been 


\ 
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aws the defendartits EEE to obtain by. means of discovery of 


_ docuinents evidence of the fact-that the plaintiffs had on previous occasions 


issued. policies at normal premiums notwithstanding the existence of 
similar convictions. In the view of the Court of Appeal, however, this 
evidence was immaterial because the fact that on other occasions the 
plaintifis had issued policies with knowledge of conviction could not be 
evidence that the failure to disclose was immaterial in the present case. 
It would appear, therefore, that the injured third party was left without 
any: remedy, at any rate so far as the insurance was concerned. Sooner or 


. later Parliament will have to insist upon the issue of a type of policy which 


as regards the interest of third parties shall be incontestable by insurers. . 
The position in New Zealand, which is discussed elsewhere in this number, 
- indicates a line of solution which might well be followed. 


} E O R. S. T. CHORLEY 


A 


Road Traffic Acts—Penal Provisions | 


‘A number of important decisions have also been given on the penal 
provisions of the Road Traffic Act, 1930. Kingman v: Seager, [1938] 
1 K.B. 397, will be welcome as a common-sense appreciation of the realities 


"of the situation. The appellant had been acquitted by justices on a charge 
of dangerous driving in the following circumstances. He had driven a 


heavy lorry`on which there was a speed limit of 20 m.p.h., at a speed of 


. bétween 30 and 40 m.p.h., along a stretch of road on which there was a 


crossroad, a bend, and the entry of a converging road. The road in question 


M was a first class road and wide, and normally carried a heavy volume of 


^ traffic. The justices had acquitted on the ground that no other road users 
‘were in fact endangered, and that therefore the speed was not in the cir- 


- cumstances dangerous. The King’s Bench, however, held that the offence 


is complete if there is potential danger to the traffic which might reasonably 
be expected to be on the-road, and sent the case back for conviction. It 
has been too often the case that the police have waited until an accident 
actually occurred before taking proceedings, and itis to be hoped that this 
decision will encourage them to take steps to suppress the dangerous driving 
which is often indulged in by motorists. Humphreys, J., makes it per- 
' fectly, clear that even permitted speeds may be dangerous in certain cir- 
cumstances. In addition, he says, “‘where the speed at which a vehicle is 


driven is in itself a dangerous speed, no other circumstance need be taken 


_into consideration.” 

` On the other hand, the decision of Evans v. Cross, [1938] 1 K.B. 694, is at 
first sight severely technical. The appellant driving his car overtook and ` 
passed another,on the bend of a road where a white line had been drawn 
- down the centre, In order to do so he placed the whole of his car upon the 
-wrong side of.the white line. It does not appear from the report whether 
there was potential danger to traffic which might have been coming from 
the other direction, a point no doubt immaterial to the technical commis- 
sion of an offence, but one from the common-sense point of view of some 
importance. By the Road Traffic Act, 1930 (Sects. 48 and 49), it is an 


'- offence to drive in contravention of “traffic signs,” and “traffic signs” are 


defined as including ‘ ‘all signals, warning. signposts, direction posts, signs 
or other devices for the guidance or direction of persons using roads, etc.” 
- The King’s Bench were of opinion that “devices” must be construed 


7 ejusdem generis with signs, etc., and that as a white line is not of the same- 


. character as a signpost the motorist should have been acquitted. But why; - 


< with respect, is a line painted on a post a sign while a line painted on a road 


is not a sign? This is not only a peculiar application. of ejusdem generis, but 
appears also to i ignore the word “includes” in the definition. . 

The Road Traffic case which has given rise to the most comment, how- ~- 
ever, -including questions in Parliament, is Croston-v. Vaughan, [1938] 


-E K:B. 540. The claim arose out of a motor car accident resulting from -the 


- _ sudden pulling-up by the driver, defendant-B. of a car which was one in a 


‘ 


procession, without any ‘indication of her intention so to do, other than the , 
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lighting up of the red stop.light fitted to the rear of her car. She did this = : 
because the car in front of her'stopped suddenly. As a result the car behind 


ran into her car and the car next behind that, which was driven by the 


, defendant. V. came violently into collision with the car immediately in ` 
‘front, and the plaintiff who was a passenger with him was injured. It was 


contended ‘that the defendant B. was liable for the plaintiff’s injurie: 


` because she had been negligent in not giving an arm signal as well as aes 


the stop light.’ 
According to the Highway Code issued by the Ministry’ of Transport, 
“signals by drivers should be given “by. the arm .-.-. where mechanical ` 


indicators are not used.” It is difficult to avoid drawing ‘the inference from - 


“this that where mechanical indicators aré used signals by arm need not be | 


given in the view of the framers of the Highway-Code. The defendant B. 


f 


claimed that as her mechanical stop light had indicated her intention to . 


pull up She’ was not under the obligation to give an arm signal. Portér, J., 
who tried the case, considered however that the defendant B, was chiefly 
responsible, and held her liable to pay two-thirds of the damages. z 

It was his view that she ought to have given an arm signal. The question f 
whether this decision of fact, which certainly does not. seem to have’ 
commended itself to motorists, was correct, was not really open in thé 


` . Court of Appeal, but the majority of the Court did in fact approve of it, 


and their opinions as to thé effect of the Highway Code aré of considerable 


-importance- because the majority were of the opinion that compliance with 
‘the requirements ‘of the Highway Code does not necessarily prevent a 


finding of negligence. It might be possible to.justify this -view in very,” 


J 


exceptional circumstances, but in normal circumstances, and those in the ` 


instant case were- certainly quite commonplace, a reasonable driver can - 


as proper by a a Minister of the Crown after consultation with expert’. _ 
drivers. 

_Itis of course very difficult to pull up suddenly i in an emergency and toe 
give an arm signal at the same time, and the stop light was Presumably i in- 


_ ‘vented partly. for this reason. Moreover, according to the view expressed 
`” . by Porter, J., which was not dissented from by the majority of the Court - 


- of Appeal, it is “a wise and sensible precaution for everybody, whether 


they have a stop light or not” to give a signal by hand. With respect we . 


“find it impossible to reconcile this view, for which there is a good deal. to. ` 
- be said in cases which do not involve an emergency with the standard - 
. adopted in the Highway Code. It-is, of course, in reality the learned- 


Judge’s own epinion of what precautions should reasonably-be taken. Both 
Greer and Scott, L.JJ., appear to take the view that the judge is entitled — 


- to act on his own opinion of what is correct motoring conduct. Greer, L.J., 
i indeed, points out that the learned trial judge is an experienced motorist. 


hardly be expected to‘observe a ‘higher standard of care than that indicated ~ 
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This is of course an illustration of a difficulty met with in a trial of all 
negligence actions in which the conduct complained of is to be measured 
by everyday rather than by expert standards. The correct criterion is not 
the judge’s own standard of driving, which may well be above the normal, 
but that which is regarded as reasonable by motorists generally, and as to 
this, one would have thought that the Highway Code afforded the best 
evidence. 

This case is also interesting because it affords an early example of the 
principles upon which the damages will now be apportioned where various 
defendants are found guilty of negligence in varying degrees, a course now 


` 1935. 


\ made possible by the Law Reform (Married Women and Tort Feasors) Act, 


N 


R. S. T. CHORLEY 


Recent Currency Cases 


A Economists are in the habit of talking about the ‘‘money veil” when 
they wish to characterize a situation in which questions of international 
trade and of the distribution of goods and services in general take the 
outward appearance of currency problems, a fact which not infrequently 
tends to obscure the real issue. Recent developments in English Private 
International Law suggest that the ‘‘money veil” is not by any means the 
monopoly of the economists, and that there are situations in which general 
problems of Private International Law appear in the cloak of special 
currency questions, and a number of cases decided during the last twelve 
months shows that the money veil has a tendency to lead to the same 


' confusion in the realm of law which it is said to produce in the science of 


‘economics. 

> The difficulty which gave rise to the cases we are about to discuss arose 
from the peculiar way in which English Private International Law attaches 
legal relevance to the place of performance of an international contract. 
The place of performance has, in fact, two entirely different functions in 
Private International Law. In a great number of cases the place in which 
a contract is to be performed determines the proper law of the contract. 
This occurs (a) when the parties to an international contract expressly or 
by implication submit their agreement to the lex loci solutionis, and (6) 
when, in the absence of a selection of the proper law by the parties, the 
law of the place of performance is regarded by the Court as the system 


\ with which a contract has the most real connection. Examples are afforded 


, by cases like Chatenay v. Brazilian Submarine Telegraph Co., [1891] 
"1 Q.B. 79, and Benaim v. Debono, [1924] A.C, 514. Where, however, the 
proper law of an international contract is a system other than the lex loci 
solutionis, e.g. the lex loct contractus, the place of performance is still of 
importance, not, in this case, because it determines the proper law, but, 
as it were, in spite of the fact that it does not. For, it is generally accepted 
that the locus solutionis has a decisive effect on what is usually referred to 
as the ‘‘mode” or ‘‘method” of performance, though the substance of 
the obligation itself is governed by the proper law of the contract. If, for 
instance, goods are to be delivered during the ‘‘usual business hours” in 
France under a contract which is subject to English law, it is for the usage 
prevailing in France to determine what are usual business hours, though 
French law does not otherwise govern the contract. 

It is with regard to this second function of the lex loci solutionis, that 
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the money veil exercised its confusing effect in a line of cases which began 
with the case of Adelaide Electric Supply Co. Lid. v. Prudential Assurance 
Co. Ltd., [1934] A.C. 122. Where is the border line between “mode of 
performance” and ''substance of the obligation’’ when it comes to currency 
questions? So much is clear: money has two entirely different aspects in 
connection with Private International Law. It is a measurement of value 
and a means of payment. When the law which governs monetary obliga- 
tions is to be determined, it seems at first sight that in its capacity as 
a unit of value or unit of measurement the money in which an obligation 
is expressed is clearly part of the substance of the obligation, while the 
coinage or other means of payment in which the obligation can be dis- 
charged may very well be regarded as a question of the ‘‘ mode of perform- 
ance.” It is submitted that, in the Adelaide case, the contract before the 
House of Lords, being nothing else but the relationship existing between 
an English company and its shareholders, was governed by English law, 
but, that the place of performance of this English contract was in Australig, 
Here, then, we have a case in which the lex loci solutionis is not the proper 
law of the contract, and, if it is true that the lex loct solutionis governs the 
money of discharge, that is the means of payment, though if it has nothing 
to do with the unit of value, then the first question to be answered in the 
Adelaide case should have been, whether the question at issue was one 
referring to money as a unit of value or whether it concerned discharge only, 
The learned Lords who decided the case, with the exception of Lord Wright 
and with the possible exception of Lord Atkin, were of the opinion that 
the Australian and English currencies were identical in their capacity as 
units of value, and different only as means of payment. For those who / 
took this view it was nothing but consistent to hold that the defendant 
company fulfilled their obligation under the English contract if they dis-/ 
charged it in Australia in the means of payment determined by Australian 
law. The question was nothing but a matter of the mode of performance 
which was governed by the lex loci solutionis though it was not the proper 
law. 

The real difficulties which came to be the starting point for the recent 
development are presented by the speech of Lord Wright which must 
apparently be regarded as the leading judgment in the case. Lord Wright 
held that the two currencies were different not only as means of payment, 
but also as units of measurement. Nevertheless, he came to the conclusion 
that the matter was entirely to be determined by Australian law, being the 
lex loci solutionis. This view is open to two different interpretations. It 
may either mean that the measurement of a monetary obligation is a. 
matter which can be characterized as mode of performance, or, else, it” 
may indicate that the province of the lex loci solutionis as such extends 
beyond the mode of performance into the sphere of the substance of the 
obligation. Both propositions are equally difficult to accept, since the 
measurement of a party's liability cannot by any stretch of language be 
called a method of the performance, nor has it ever been regarded as 
acceptable to hold that the substance of the obligation can be governed 
by any other law than the proper law of the contract. 

The question thus raised though clouded by a thick money veil is a 
general question of Private International Law: Where is the boundary 
between substance of the obligation and mode of performance? 

In the course of the year 1937 this question gave rise to an almost 
dramatic development which first led deep into the mists of confusion, 


pa 
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‘though towards the end of the year certain clear principles seemed to 


emerge. The importance of the first of these cases, Auckland City Council 
v. Alliance Assurance Co., Lid., [1937] A.C. 587, lies not so much in the 
actual decision of the Privy Council as in the way in which Lord Wright 
interpreted his own judgment in the Adelaide case. The facts were those 
of the Adelaide case turned round by 180 degrees. The proper law of the 
contract was that of New Zealand and the obligation was to be performed 
in England. The Privy Council held that the discharge of the obligation 
had to take place in English, not in New Zealand currency. This was only 
the logical consequence of the Adelaide decision. The creditor of a 
monetary obligation was allowed to enjoy the fruits of the same principle 
which the debtor had successfully invoked in the Adelaide case. The 
remarkable feature of this decision, however, was that Lord Wright seemed 
ie adopt the line of reasoning followed by the majority of the Lords who 
pad decided the Adelaide case in 1934. It seems that he steered entirely 
clear of the idea that the question had anything to do with the measure- 
mient of value, and, it is submitted that his judgment must be read as 
dealing with the matter as one of discharge exclusively. 

The same problem appeared in an entirely different setting in the 
decision of the Court of Appeal in St. Pierre v. South American Stoves 
(Gath & Chaves) Lid. (1936), 42 Com. Cas. 363. This was one of the cases 
usually referred to as gold clause cases, though the essence of the decision 
was that a certain reference to gold in a Chilean contract was not to be 
regarded as a gold clause at all, but merely as the repetition of a statutory 
definition. It was, however, argued on behalf of the creditor, that, since 
the debtor was under a liability to remit the money to England, the 


N „question of the measurement of the monetary obligation had to be decided 


‘according to English law. The Court of Appeal left no doubt that this 
argument was wrong. The measurement of a monetary obligation was 
held to be a matter of the construction of the contract, to be governed by 
the proper law exclusively. 

Even more important than this utterance of the Court of Appeal is the 
decision of the Privy Council in Mount Albert Borough Council v. Austra- 
lasian Temperance and General Mutual Life Assurance Society, Ltd., [1938] 
A.C, 224. It was very fortunate indeed that a case should present itself 
in which the problem appeared unobscured by the money veil. The point 
at issue was, whether the rate of interest payable in Victoria under a 
contract, the proper law of which was that of New Zealand, was or was 
not affected by a statute enacted in Victoria reducing rates of interest. 


` It is true that the decision of the Privy Council in favour of the creditor 


was partly based on the consideration that the Victorian statute itself did 
not claim application to the contract at issue. But, apart from this, 
Lord Wright who delivered the decision of the Court made it clear that 
the effect of the Adelaide case was to be strictly confined to matters of 
discharge. The rate of interest was held to be part of the substance of a 
party’s obligation, and, in a case like the present in which the lex loci 
solutionis was not the proper law of the contract, the place of performance 
could not have any influence at all in this matter. 

One might have thought that the decision in this case meant the final 
step out of the difficulties created by the money veil in the previous cases. 
It would seem as if it was no longer possible to argue that any matters 
outside the mere question of how an obligation is to be discharged can be 
affected by the place of performance, unless the law of the place of 
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performance happens to be the proper law of the contract. Unfortunately 
it is too early to come to this conclusion, for, in British and French Trust 
Corporation v. New Brunswick Ry., [1937] 4 All E.R. 516, the Court of 
Appeal, purporting to follow Lord Wright’s speech in the Adelaide case 
in preference to the later decision of the Privy Council in the Mount 
Albert case, applied the lex loci solutionis ‘which was not the proper law 
of the contract to what was clearly a question of the substance of the 
obligation. This, again, was a “gold clause” case. It concerned the con- 
struction of a gold clause contained in bonds issued by a Canadian com- 
pany, interest and capital of which were payable in England. The point 
of interest is not that the Court of Appeal construed the gold clause as a- 
gold value clause, this being almost a matter of course, after the decisions 
of the House of Lords in Feist v. Société Intercommunale d’Electricité, [1934] 
A.C. 161, and in R. v. International Trustee for the Protection of Bond- A 
holders Aktiengesellschaft, [1937] A.C. 500. The notable feature of this 
case is that, after the judgment of the first judge had been delivered, twé 
statutes were enacted, one by the Dominion of Canada and one by the 
Province of New Brunswick where the defendant company was incor- 
porated. These statutes, obviously framed on the pattern of the Joint 
Resolution of Congress of July, 1933, retrospectively annulled all gold 
clauses, whether coin or value clauses. The Court of Appeal, therefore, 
was faced with this problem: Was the validity or otherwise of a gold value 
clause in a Canadian contract to be performed in England a matter of 
Canadian or a matter of English law, was it governed by the proper law 
of the contract or by the lex loci solutionis? There should have been no 
doubt that a gold value clause had nothing to do with the performance _’ 
of a contract as such and that it regulated the measurement of the debtor’s r 
obligation. Following the line of reasoning adopted by Lord Wright in) 
the Auckland and Mount Albert cases, and by the Court of Appeal itself 
in the St. Pierre case, one would come to the conclusion that the validity 
of a gold value clause cannot be affected by the law of the performance 
atall. Yet, in the Brunswick case the Court refused to apply the Canadian 
statutes and upheld the gold value clause. 

We, therefore, arrive at the rather depressing result that while the 
money veil was lifted for a short time, it was again allowed to interfere 
with the delimitation of the provinces of the proper law and of the Zex loci 
solutionis in the most recent of the cases considered. 

It was necessary to deal with these matters in a rather abstract way. , 
The number of very recent cases turning around these questions seems to ; 
show that these highly theoretical problems are of the greatest possible |! 
practical-importance during a period of currency regulations and Govern-” 
mental interference with monetary obligations. Unless confusion is to 
become worse confounded it is necessary to arrive at a clear notion as 
to which law and which Government is called upon to fix the measurement 
of monetary obligations. This‘is the only question which is likely to be of 
fundamental commercial importance. Exceptional cases apart, the ques- 
tion of discharge is not of the same vital importance. If it were possible 
to follow the lead given in the Mount Albert case, occasioned by a non- 
monetary question, but capable of most profitable application to so-called 
currency problems, it would ‘contribute to clarity in the law of inter- 
national finance and, at the same time, in the Private International Law 
of Contracts. 

O. Kaun-FREUND 
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Official Secrets Acts 


No one would wish to alter the law so as to enable the press to publish 
confidential documents which are not intended for public perusal: but 
the offence alleged in Lewis v. Cattle (1938), 54 T.L.R. 721, which came 
from the Stockport court of summary jurisdiction on a case stated, was 
not the publication of confidential documents, but the refusal of informa- 
tion under section 6 of the Official Secrets Act, 1920. This is one of the 
inquisitorial provisions in which the Official Secrets Acts abound, and it 
should neither be interpreted liberally nor maintained in its rigour if a 
wide interpretation has to be given to it. It provides that it shall be the 
duty of every person to give on demand to a chief officer of police, or to a 
superintendent or other officer of police, not below the rank of inspector, 
appointed by a chief officer of police for the purpose, or to any member of 


\ his Majesty’s Forces engaged on guard, sentry, patrol, or similar duty, 


\any information in his power relating to an offence or suspected offence 
‘under the Act of 1911, and if any person fails to give such information he 
shall be guilty of a misdemeanour. In other words, a person is compelled 
tq give any information, even to the extent of convicting himself of an 
offence, to a police inspector or a soldier on guard, sentry or patrol. 

The offence alleged in respect of which information was sought was 
under section 2 of the Official Secrets Act, 1911. This section provides 
that if any person having in his possession or control any information 
which has been entrusted in confidence to him by any person holding 
office under His Majesty or which he has obtained owing to his position 
as a person who holds or has held office under His Majesty, or as a person 
who is or has been employed under a person who holds or has held such an 
office, communicates the information to any unauthorized person, he shall 


W be guilty of a misdemeanour. The question in issue, therefore, was whether 


‘a police officer employed by a borough police force was a “ person holding 
office under His Majesty.” The Lord Chief Justice, speaking for the Divi- 
sional Court, did not go into the question in detail, but simply said: 


“In my opinion it is true to say that every police officer in England 
and Wales, whether he be a member of the Metropolitan police force, 
or a member of the police force of a county, city, or borough, holds the 
office of constable, and within his constablewick has all the duties 
and rights conferred by.common law or statute on the holders of that 
office. He is required to take an oath of office, and his primary duty 
is to preserve the King’s peace. It follows that a police officer is a 
person who holds office under His Majesty within the meaning of the 
Official Secrets Acts.” 


Does it so follow? To answer this question it is necessary to examine 
the statutory conditions on which an officer of a borough police force holds 
office. The question of the Metropolitan Police may be excluded. Police 
officers of that force are under the control of the Secretary of State and 
may be in a special position. We are concerned only with forces under the 
Municipal Corporations Acts. 

Borough constables are appointed by the watch committees under 
section 191 (1) of the Municipal Corporations Act, 1882. The watch 
“committee is a statutory committee of the borough council set up under 
section 190 of the same Act. Having separate statutory functions, however, 
it does not act directly, in respect of such functions, under the control of 
the council: cf. R. v. Thompson (1844), 5 Q.B. 477. By section 7 of the 
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County and Borough Police Act, 1856,.constables are to perform such 
duties connected with the police as the watch committee may direct, and 
it may be noted that a complaint to the watch committee by a ratepayer 
in respect of an act of a borough constable is privileged: Bannister v. 
Kelly (1895), 59 J.P. 793. Section ror (2) of the Act of 1882 (to which 
the Lord Chief Justice obviously referred) provides: 


“A borough constable shall be sworn in before a justice having 
jurisdiction in the borough, and when so sworn shall, in the borough, 
in the county in which the borough or any part thereof is situate, and 
in every county being within seven miles from any part of the borough, 
and in all liberties in any such county, have all the powers and priv- 
ileges, and be liable to all such duties and responsibilities, as any 
constable has and is liable to for the time being in his constablewick, 
at common law or by statute, and shall obey all such lawful commands 


as he receives from any justice having jurisdiction in the borough 
t 


or in any county in which the constable is called on to act.” 


The watch committee may frame regulations for preventing neglect or 
abuse and for making the constables efficient. The committee, or any two 
justices, may suspend, and the watch committee may dismiss, any con- 
stable whom they think negligent in the discharge of his duty, or otherwise 
unfit for the same. The watch committee also has power to suspend and 
fine under section 26 of the County and Borough Police Act, 1859. If a 
constable is guilty of a neglect of duty or disobedience to a lawful order, 
he may be dismissed under section 194 of the Act of 1882. But under 
section 1 of the Police (Appeals) Act, 1927, a constable who is dismissed 
or required to resign as an alternative to dismissal may appeal to a Secre- 
tary of State. - 


It will be seen that the constable’s relation to the watch committee is “ 


peculiar, and that he is not in the position of an ordinary servant of the 
council. The right of appeal, though unusual in form, is not unusual in 
substance, since other officials employed by local authorities are given 
rights of appeal. It may be noted, however, that it was held in Tozeland 
v. West Ham Guardians, [1907] 1 K.B. 920, that a senior poor law officer 
(who cannot be dismissed without the consent of the Minister of Health) 
is not a servant of the local authority for the purpose of making the 
authority liable for his acts under the Poor Laws. The exact position of a 
borough constable depends, however, on the sub-section from the Act of 
1882 quoted above. It is clear (see e.g. 1 Bl. Comm. 355-57) that the 
constable has independent powers and rights as keeper of the peace. It 
is, of course, true, as Blackstone points out (x1 Bl. Comm. 349-50) that the 
King is “by his office and dignity royal, the principal conservator of the 
peace within all his dominions; and may give authority to any other to 
see the peace is kept, and to punish such as break it.” But for this purpose 


the King confers jurisdiction on justices by commission. The constable’ 


has no commission, but is specifically appointed by an authority whose 
” power is derived wholly from Parliament. Accordingly, while it is true, 
as McCardie, J., decided in Fisher v. Oldham Corporation, [1930] 2 K.B. 364, 
that an arrest by a constable without lawful authority does not render the 
council liable for false imprisonment, it does not follow that he holds 
office under His Majesty, unless it is to be assumed that every office for 
the preservation of the peace is an office under the Crown. It is, of course, 
unusual for powers and duties to be conferred upon officials directly— 


/ 
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though the reader of Dicey’s Law of the Constitution would think the 
contrary—but cases are not unknown of officials with statutory functions 
which they exercise without control and for whose action nobody but 
themselves is responsible. Thus, an inspector under the Diseases of Animals 
Acts was (it is unnecessary to consider what is the position under the 
Agriculture Act, 1937) an officer of a local authority and was so referred 
to by legislation; but he had independent statutory functions, so that he 
did not render the authority liable for his negligence: Stanbury v. Exeter 
Corporation, [1905] 2 K.B. 838. Nobody suggested that he held office 
under the Crown. a 
; The justices’ decision, as stated in the case, was that the constable was 
N in the service of His Majesty. The Lord Chief Justice assumed that this 
was a slip of the pen. It is possible, however, that the justices meant what 
their clerk said they meant. They may have assumed that when the Act 
spoke of persons holding office under His Majesty it meant persons in the 
ervice of the Crown. It cannot seriously be contended that a borough 
constable is in fact a servant of the Crown, for he is clearly a servant of the 
borough council or, alternatively, of the watch committee. In so deciding, 
therefore, the justices misdirected themselves. A High Court judge may 
reasonably be said to be a servant of the Crown since he is appointed by 
the Crown and (subject to the provision first inserted in the Act of Settle- 
ment) dismissed by the Crown. A justice of the peace may perhaps be a 
servant of the Crown, or at least hold office under the Crown, since he 
, holds a commission from the Crown. A borough constable is appointed 
‘by and (subject to the Act of 1927) dismissed by the watch committee under 
powers conferred only by Parliament, and he holds no commission or other 
instrument from the Crown. The Crown has nothing whatever to do with 
him except to make a grant to the borough council in respect of his appoint- 
ment if the council thinks fit to take it. It is submitted, therefore, that 
he is neither a servant of the Grown nor a person who holds office under 
the Crown, f 
In case of doubt there is, or used to be, a presumption in favour of the 
accused or, stating it more accurately, a rule for the strict interpretation 
of penal statutes. Here, as in most cases, the rule was not mentioned. 
These Official Secrets Acts ought to be far more strictly interpreted than 
modern administrative legislation; for if there is a “New Despotism” it 
arises not from the power of a local authority to have slum property 
demolished, but from the power of the police, aided and abetted by the 
\ Attorney-General, to offend against the principles of penal legislation. 
: The Home Secretary (H.C. Deb., 12 May, 1938) has repeated the assur- 
” ance given in 1930 that the powers of section 6 would not be used except 
on the decision of the Home Secretary or the Attorney-General. He has 
added that they will not be used except where the information disclosed 
is itself of serious public importance. This does not bind chief officers of 
police, nor does it provide any security against the Home Secretary and 
the Attorney-General, who are, after all, politicians. It would be better 
to amend the Act. 
: ; W.T. J. 
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INDUSTRIAL INSURANCE: An Historical and Critical Study. By Sir 
ARNOLD Witson, M.P., and Professor HERMANN Levy” Pp. 
xxxiii & 519. 1937. Oxford. Oxford University Press. ls. net. 


This is a valuable example of a work which is all too rare, for it is 
a serious study of part of the borderland territory where law, economics, 
sociology and politics meet. It is an interesting and, on the whole, success- 
ful attempt to explore and bring into the light of day a very murky area. 
The authors make a useful team. They might have done even better 
if they had had assistance from a lawyer and from an analytical economist, 
for it is clear that their grasp of some of the difficult legal problems involved 
in the subject of industrial insurance is uncertain, while excellent as is 
their study as a piece of descriptive economics, there is an absence o 
that searching analysis of which the subject clearly stands in need. 

The historical survey brings out many interesting facts and reveals 
that the so-called industrial insurance, which is in essence provision by 
working-class people for funeral expenses, goes back to the fall of the 
guild system which necessitated makeshift substitutes in the form of local 
burial clubs. These developed into the Friendly Society, a mumber of 
which still of course carry on the work, but the tendency is for them 
to be displaced by insurance companies of which much the most important 
is the famous Prudential—incidentally the pages of this book show y 
that this great organization is much the best managed and go-ahead I 


La 


of the concerns engaged in this type of business. The most significant 
fact which emerges from this historical study is the length and comparative | 
lack of success of the legislative attempts which have been made to control! 
the system, commencing with an interesting but abortive Bill of 1807. . 

What are the evils that have called for action? Undoubtedly the 
most serious of them is the enormous number of lapsed policies with 
a grave consequent wastage of the exiguous incomes of working-class people. 
It is not generally realised that something like half the policies taken out 
are not kept up. Their holders, of course, belong to that section of the 
community in which employment is uncertain and some failure to pay 
premiums is, therefore, to be expected. There can, however, be no 
reasonable doubt that the excessive rate of lapses is correctly diagnosed 
by the authors of this book as being due to the high pressure salesmanship 
which exists in the business. It is an essential feature of industrial insur- _,’ 
ance, as practised in this country and in the U.S.A., that the work of ` 
obtaining business and collecting premiums is carried out by house-to-house * 
canvassing, mostly among the women. The agents with significant excep- 
tions are paid by commissions which are especially high at the inception 
of the insurance. These agents are for the most part ill-educated and 
untrained for their work, coming to it after failure in many other walks 
of life. The chances of unscrupulousness are, therefore, high, and it is ~ 
clear that the average of practice could only be acceptable in a business 
where low standards prevail. The authors give numerous examples which 
leave one with the feeling that radical reform is imperative, making it 
quite clear that a very large number of people are persuaded to take out 
policies which it is very unlikely that they will be able to keep up. 

The system just referred to is naturally exceedingly expensive; at one 
time over half the premiums collected went in costs and profits and, 


\ 
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although this figure has now been reduced to an average of about 35 per 
cent; among many of the collecting societies (Friendly Societies) it is 
still over 40 per cent. Another evil which follows inevitably from this 
system, as organized in this country, is the illegal policy. There are said 
to be eighty milion policies in existence, and it is quite obvious that in 
the majority of these cases there can be no valid insurable interest. Until 
the present century, indeed, practically the whole of the business was 
carried on on a basis which was technically an illegality, because the moral 
obligation to provide a funeral for one’s near relations was not insurable. 
That was no doubt a defect in the law, and most people have welcomed 
its reform. The various statutes which legalise these practices, however, 


i bear too much the stamp of whitewashing to be altogether satisfactory. 


Moreover, they are couched in such vague terms, allowing insurance to 
\ a reasonable amount for funeral expenses that, combined with the long 
“history of illegality, a situation has resulted which almost appears to be 

beyond immediate control. The English are particularly prone to gambling, 

and this evil has never been rifer than at the present time. Many of those 
who take out these policies often on the lives of not very close relations 
might be indignant at such an accusation, but when, as is often the case, 
we find one man holding ten or more policies on different relations—not 
because he ever expects to pay for their funerals, but simply in hopes of 

a windfall—it is not only gambling, but gambling of a particularly vicious 

type. 
It is clear that in certain respects progress has been made, particularly 
by the Prudential. A good deal of it, however, is little better than window- 


\ dressing as in the case of the automatic issue of paid-up policies in respect 


of lapsed policies when premiums have been paid over a certain period. 
NT hese are in so many cases worth no more than a few shillings, and can 
hardly be worth the trouble of claiming payment. Even so progress has 
béen slow, and it is not easy to see how it can be carried much further 
so long as the business is conducted by house-to-house canvassing on 
commercial lines. Our authors realise this and can find no other solution 
but the nationalisation of the business through an extension of the benefits 
conferred by the National Health Insurance Acts, a conclusion which 
must be regarded as of considerable significance coming from so eminent 
a Conservative as Sir Arnold Wilson, M.P. The obstacles to reform are 
enormous. In the first place, the funds held by insurance companies and 
societies are as much as one-fifth of the total capital of all the trading 
companies registered under the Companies Acts. This means that they 
wield a great financial power and are able to bring considerable pressure 


- eto bear on any Government. It is significant that at the time of the 


introduction of national health insurance, when they were much less 
financially powerful than to-day, they were able to force Mr. Lloyd George 
to drop his proposals for including funeral benefits in the National Health 
Insurance Bill, of which they formed an integral part. On the other side 
are the insurance agents, a well-organised and powerful body of men, 
numbering some seventy thousand, who have obtained a vested interest 
in the present system. In view of their close relationship with the electorate 
they constitute a political power whose importance has perhaps been 
overlooked, for neither a Conservative nor a Labour party can afford 
to quarrel with them. 

Space does not permit me to touch on many of the interesting matters 
raised in this very thorough study of the problem, one which is likely to 
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remain a standard for many years. It may be permissible, however, to add 
something more on the legal aspects of the problem. In the first place, 
one is struck by the eminent services rendered to the poor people of the 
country by the Chief Registrars of Friendly Societies, an office which under 
various titles has been in existence for a century. The registrars have 
been given considerable rights of inspection, and of arbitration in connec- 
tion with disputes arising in connection with policies. Men like Tidd Pratt, 
Ludlow and Brabbrook, whose names are almost forgotten in their own 
profession, have rendered services to the community of no less value 
than those of the better-known judges of the High Court. Our authors 
give them the highest praise, and it is clear that the improvements in the 
system which have already been noticed were, to a considerable extent, / 
due to their great-heartedness, untiring efforts and acumen. f 
In connection with the disputes that come before them the Chief i 
Registrars have built up their own jurisprudence, and it is one that would 
repay a more careful examination than the authors of this volume are able 
to give to it. The Chief Registrar has, for example, had the courage to 
depart from the principle laid down in the High Court in connection with 
other types of insurance that the agent who fills in a proposal form for the 
proposer acts on that person’s behalf in so doing and not for the insurer. 
It is obvious that the High Court doctrine, if applied to industrial insurance, 
would frequently work dire hardship, Again, the question whether a policy 
for funeral expenses is a contract of indemnity has not been settled. The 
point is not argued here though authority for the affirmative view is quoted. 
Much though there is to be said for this on theoretical grounds, it would be 
quite unworkable in practice, and it is interesting to note from a valuable 
review of the present work in the current issue of the Law Quarterly Review,” 
by Sir G. S. Robertson, till recently Chief Registrar, that the view in the 
Registry is to this effect. P 
Although it may sound ungracious to close on a note of criticism, it 
should be stated that the book suffers to some extent from repetition, and 
would have benefited from pruning and compression. There are also a 
number of obvious mistakes; several of these are corrected on an erratum 
slip, but sufficient remain to call for comment especially in a work which 


emanates from the Oxford Press. 
R. S. T. THORLEY 


CRIME AND THE COMMUNITY. By Leo Pace. London, Faber and 
Faber, 1937. 394 pp. 12s. 6d. / 


The English legal profession may be congratulated on the fact that* 
this book has been written by a barrister. The author—who is also a 
Justice of the Peace—has admirably succeeded in combining the modera- 
tion and legal knowledge of the lawyer with the reforming zeal and the 
special experience of the penologist. Up to his time, the existing body 
of prison experts has, in the author’s view, been chiefly composed either 
of prison officials, who, on the whole, ‘‘are precluded from giving expression 
to their views,” or of ex-prisoners, whose statements the author regards 
as ‘‘for the most part grotesquely distorted pictures of prison life in this 
country.” Realizing this gap, he took the best course open to him under 
the circumstances: he obtained the permission of the Prison Commissioners 
to enter such of their institutions as he wished and to talk freely with 
officers and inmates, and he made the fullest and most conscientious use 
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of this privilege. This licence, by the way, is in itself sufficiently indicative 
of the great changes that have come about since the time when Hobhouse 
and Brockway, in their Foreword to English Prisons To-day (1922), called 
the Prison Commission “one of the most secluded of Government depart- 
ments.” On the other hand, it is hardly necessary to say that the author’s 
impartiality has not in the least been affected by the official assistance 
he received: the book is not a mere record_of facts; it contains pertinent 
` eriticisms of the prison system, though it justly praises the great achieve- 
ments of the Commissioners and other officials. Nobody, however, has 
recognized better than the author that the occasional visitor, however 
experienced and shrewd an observer he may be, can never see the whole 


\ of the picture. He quotes with approval an ex-prisoner’s dictum: “So 


Niek prison reformers know everything about prison except what it feels 


like to be inside. That knowledge is the most essential part of a reformer’s 

équipment. ” An idea that might perhaps be open to an interpretation 

ich would carry it far beyond the narrow limits of prison problems: 

the present reviewer, in the course of his practical work, has become 
more and more converted to the categorical imperative of a famous teacher 
of criminal law and legal philosophy that nobody can really hope to 
understand the mind of a criminal, and that, therefore, nobody ought to 
be a criminal judge who had not himself experienced every possible kind 
of hardship and temptation. To return to realities: What practical results 
has the author gathered from his visits to the Prevention Detention 
Institution at Portsmouth, to three convict and five local prisons, including 
the Women’s Prison at Holloway, the Boys’ Prison at Wormwood Scrubs, 


and the “experimental laboratory” at Wakefield? His final conclusion 


\ 


\. is that the English prison system. “ need not fear the challenge of comparison 


ith that of any other country ”—a conclusion which, if anything, is 
probably too modest. The present reviewer would be at a loss to name 
another country that could justly claim even equality with the modern 
English system taken as a whole. This may, on the one hand, be due to 
lack of money, of a sufficiently high standard of life in general and of 
a trained and incorruptible personnel—or, on the other hand, to a too 
rigid adherence to antiquated principles, as solitary confinement, etc., 
or to political tenets irreconcilable with reasonable prison administration. 
The striking observations made by Miss Margery Fry and other represen- 
tatives of the Howard League on their recent tour round the prisons of 
South-Eastern Europe (see Howard Journal, January, 1938) speak for 
themselves. 
` . Nevertheless, even in this country, there is, in the author’s view, 
still some room for improvement. To mention some of his major criticisms : 
Many of the local prisons, of which Oxford is singled out as representative, 
are too small to permit effective segregation and training of the different 
types of inmates, which is particularly unfortunate as these prisons receive 
not only short term prisoners, but also some convicts and boys awaiting 
committal to Borstal. As regards the large local prisons of the Pentonville 
type, there is nothing new in the author’s condemnation of their fortress- 
like buildings and in his plea for the transference of most of the women 
from “the gigantic walls of Holloway” to cottage homes. The lack of 
adequate opportunities for physical exercise is deplored, especially at 
Wormwood Scrubs and in a long-term institution like Portsmouth. The 
author, however, reserves most of his critical comments for the question 
of suitable employment. Though very careful to emphasise his lack of 
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expert knowledge as well as the exceptional difficulties which the authorities 
have to face, he finds most of the prison workshops ‘‘so elementary as to 
be of little value either in teaching a trade or of fitting a man to earn 
his living by improving his existing knowledge.” As exceptions to this 
rule he mentions some of the workshops at Wormwood Scrubs and those 
at Maidstone. Like most visitors, he is most favourably impressed by 
the new earning schemes and the camp system at Wakefield. Of Dartmoor 
he says that, although “‘the system could not be administered with greater 
consideration and humanity,” it is the only prison in which “the prisoners 
are almost openly regarded as irreclaimable and hopeless. . . . I cannot 
think that any prisoner is improved by Dartmoor, and I can easily believe 
that many are made worse.” Much more hopeful are the impressions 
which the author received at Portsmouth: here he found an atmosphere 
of comparative freedom, and the results appeared better than those at, 
Dartmoor, although the human material is largely the same in bot 
institutions. In his attempt to explain this contrast, the author emplo 
what is one of the shrewdest observations in a book that is throughout 
rich in apposite remarks: ‘‘This refusal to surrender to force (under a 
strictly deterrent régime)—he says—is the same quality which in other 
circumstances and in better men we hail as heroism. If we break this spirit, 
we may destroy the one virtue in the man which, more wisely treated, 
may be the means to lead him to decency.” 

The author’s practical suggestions deserve special attention in view 
of the forthcoming Penal Reform Bill. He recommends the establishment 
of three types of penal institutions: Class 1 for prisoners, irrespective of j 
age, for whom purely reformative treatment is essential and sufficient, 
which, he thinks, would simply consist in an extension of Borstal and Ps 
Wakefield methods to all prisoners of that type. Class 2—intended for 
those who have failed in Class 1 or are clearly unsuitable for it—still 
essentially reformative but more severe. Finally, Class 3 for incorrigibles, 
who ought to be segregated for life under fairly lenient conditions, instead 
of being turned out upon society after years of unconstructive and mainly 
retributive treatment. Such a system would mean, besides other changes, 
a distribution of the usual Dartmoor and Portsmouth convict type among 
_ Class 2 and 3, and its intrinsic logic is beyond any doubt. There is, however, 
one fundamental difficulty to which the author appears to pay perhaps 
too little attention. He appreciates, of course, that the old idea of detention 
for life for incorrigibles will receive the necessary support of the public 
only when it is clear that no stone has been left unturned before an offender 
is to be branded as incorrigible: “Under our existing system of penal, 
institutions—he writes—I do not think it would be right and just to 
introduce immediately any general practice by which persistent offenders 
should be permanently deprived of their liberty. For at present there is 
no certainty that every offender has been given his chance in prison. . . .” 
Hence, his new scheme. Prison reform, however, is unthinkable without 
a thorough understanding of the prisoner himself, and this requires 
persistent research into the causation of crime. Penology and criminology 
must go hand in hand. It is probably this aspect of the matter that has 
been chiefly responsible for the fact that Preventive Detention, even 
within the narrow limits of the Prevention of Crime Act, 1908 (maximum 
sentence: ten years) has so seldom been used by English judges. The 
judges feel that they cannot assume so heavy a responsibility if they do 
not possess the scientific means of enabling them to answer with a 
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reasonable degree of certainty the crucial question: Who is an "habitual 
criminal” or, under Mr. Page's scheme: Who is “incorrigible”? The 
book has some excellent criminological chapters on ‘The Criminal as a 
Human Being” and on “Abnormal Cases,” and the author attempts to 
illustrate by means of practical examples the various criminological types. 
Nevertheless, it may be doubtful whether case histories of the kind given 
in those chapters and in Appendix 2 would suffice to convince a judge 
that segregation for life was indispensable, and it might be particularly 
dangerous to attach decisive weight to the expert diagnosis of the police. 
What seems necessary at least in all cases which might possibly fall under 


the prisoner's life history and the expert opinions of a psychiatrist and a 


x Class 3 is a collection on scientific lines of all the significant facts concerning 


} 


*s 


social worker. This material should be placed before a "Treatment 
\ Tribunal” which might be constituted as suggested by recent American 
\writers (for instance, Professor Warner and Dr. Cabot Judges and Law 
Reform, Chapter VIII). 
x 


i HERMANN MANNHEIM 


INTERNATIONAL LAW. A Treatise by L. Oprpennem, M.A., LL.D. 
Vol.I. Peace. 5th Ed. edited by H. LAuTERPACET, LL.D., Dr., Jur. 
Longmans, Green & Co., 1937. 45s. net. 

The task of reviewing a textbook on International Law is a difficult 
one in these days; it is not like reviewing a textbook on some branch of 

English Law. A book on International Law, the struggling law of a shifting 


~ and changing society, cannot be judged purely on its merits of juristic 


\ analysis. In that latter respect, the present edition of Oppenheim is a 
\supreme achievement. For lucid exposition, for a discussion, however 
brief, of practically every problem and controversy of International Law, 
and, last, not least, for an amazingly comprehensive bibliography, the 
fruit of encyclopedic scholarship as well as of excellent organisation, Dr. 
Lauterpacht’s edition can only provoke the greatest admiration. In a 
book on so controversial and uncertain a subject, it would, of course, be 
easy to pick out a number of doubtful points, to approve or disapprove 
the author’s or editor’s point of view, etc. But wherever a view is taken, the 
controversy and all relevant literature is fully stated. The present reviewer 
feels that a more important point than that should be raised. He confesses 
frankly to a feeling of disappointment and dissatisfaction with the new 
edition, despite its extraordinary didactic and juristic merits and the 
admirable work done by its distinguished editor. The reasons for this can 
“only be very briefly stated in a review. A textbook on International Law 
is bound to be based—far more directly and openly than textbooks on 
established branches of Municipal Law-——upon the changing social realities 
of the international] socicty, the rules of conduct for which it intends to 
state. To state these rules is, owing to the nature of the subject and its 
rudimentary state of development, not only a question of interpretation, 
but largely a piece of law-making. And therefore every international 
lawyer, however much he may attempt to disentangle himself from politics 
and to present a dispassionate picture of legal rules of conduct, must and 
does in fact have certain ideas on the nature and aims of the international 
society the law of which he puts forth. This may seem to some a trivial 
truth, but the fact is that International Law has become so much the 
object of legal analysis, mainly by lawyers schooled in the more secure and 
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established branches of municipal law, that the need to be aware of the 
essential social foundations of a system of International Law, paramount 
at a time of profound crisis, has been very much obscured, Technical rules 
become futile when the foundations become doubtful. 

Oppenheim’s treatise was written at a time when it was confidently 
believed that mankind was progressing slowly, but surely, towards the 
rule of law in international affairs, mainly through gradual increase of 
methods of peaceful settlement. This was believed to run parallel to a 
universal victory of democracy over autocracy. (Cf. Oppenheim, s. 51, 
a chapter written by the author and retained, without comment, by the 
editor.) After the war, the creation of the League of Nations and other 
international institutions seemed to further this process, and new editions 
of Oppenheim gave expression to this belief, But the rude and terrifying 
awakening from this belief which the last decade has brought, the tempest / 
which sweeps over the “Christian Civilization” on which’ we are told the 
present International Law is built, only blows like a gentle zephyr, if it 
blows at all, in the 5th Edition, as, indeed, in most recent discussions of 
problems of international law. The growing anarchy is no doubt regretted 
by most international lawyers (and that only in the countries associated 
with the traditional attitude), but little effort has been made to examine 
the causes and effects upon the present system of International Law. And 
yet its foundations as well as many of its particular rules have been shat- 
tered, probably beyond repair. The new totalitarian ideologies imply and 
express a new attitude towards the basis of international society—and law; 
such international conventions as the Non-Intervention Agrcement or 
the Broadcasting Convention of 1936 reveal a function of the state quite 
different from that presented in the textbooks, but international es ; 
have hardly taken notice of it. 

The new edition of Oppenheim is no exception to this attitude. It is 
only fair to say that the problem is a difficult one for the editor of an 
established textbook. But this book will be used by thousands of students, 
and what matters most is that they should see with all clarity the real 
problems of the international law of to-day, and not those of yesterday, 
or, perhaps, of to-morrow, even if that means the scrapping or rewriting 
of a recognised textbook. Now, the Whewell Professor is the last man to 
shirk rewriting where he thinks it is necessary. He has, in his own words, 
“deemed it proper, on many questions, to put forward views which differ 
from those propounded in the former editions of this treatise and which, 
in my opinion, are more in keeping with the changes which have taken 
place in International Law since the World War.” An admirable purpose. | 
But it is submitted, with all respect, that Dr. Lauterpacht, has taken note 
of the less important and ignored or at least belittled the really important 
changes. The changes which he emphasises are those which point to a 
progress of the rule of law, the League of Nations, the Hague Court, etc. 
But is that really the International Law that one can present as the law of 
to-day? The changes that really matter and are dominating the inter- 
national life of this generation at least, and compared with which the 
interpretation of articles of the League Covenant is a subordinate and a 
transient matter, are, it is submitted, essentially two— 

1. The growth of state control over the individual, a universal pheno- 
menon, which makes the assumption, still maintained in both volumes of 
the 5th edition, of the freedom of the individual in economic and other 
matters, largely a matter of the past. 


REVIEWS : 83 


2. The challenge to the universal validity of the present international 
law produced by new forms and aims of state life, in particular by Fascism, 
and the consequent discrepancy between the members of the family of 
nations in their attitude towards fundamental social values, such as life, 
property, political freedom. It has yet to be thoroughly examined how far 
these matters affect international law. That they have a profound effect 
is evident. (The present reviewer has attempted to discuss some of the 
main problems in British Yearbook of International Law, 1938). 

A due consideration of these vital matters would, it is submitted, 
necessitate the rewriting of large sections of Oppenheim, e.g. of: 

I. The general introduction, in particular the chapter on the Dominion 
of the Law of Nations, the lessons of History and Others. 

2, The chapters on State responsibility and on the position of indivi- 
duals in International Law. 

(In the second volume the chapter on Neutrality is most affected.) 
ut it is obvious that, beyond these chapters, the whole question of 
lective security and international organisation is involved. 
Professor Lauterpacht has partly or wholly rewritten many chapters, 
ral and special; needless to say, all of them are admirable. The most 
ble probably are those on the relations between international and 
ipal law and on general principles of law. In these matters Dr. 
acht’s monographs have done pioneer work. There is, of course, a 
ron behind Dr. Lauterpacht’s writing, and it permeates his edition 
eim. It is the belief in the gradual progress of mankind towards 
ersal rule of law, through such agencies as the League and inter- 
tribunals. His profound knowledge of comparative law enables 
Dr. Lauterpacht to show how exaggerated the alleged discrepancies 
between the continental and the Anglo-American schools are. Only in 
e meantime a gulf deeper than that has opened: the discrepancies 
mam political organisation and of social and human values in general. To 

that Dr. Lauterpacht devotes one entire page (296). Having quoted some 

Russian and German writers, he concludes that “these and similar intru- 

sions of national policies into the sphere of International Law are essen- 

tially transient.” Why is the dependence of legal rules on certain social 
conditions so often perceived more clearly in regard to the past than 
in regard to the present? Is the universality of International Law as 
taught by Oppenheim an eternal truth, in no need of proof? Dr. Lauter- 

- pacht admits the existence of a situation “in which the society of States 

is deprived of that community of political, juridical and ethical outlook 
\ which is the necessary condition of both the normal functioning and the 

“full development of International Law. But,” he continues, “while, in 

such periods, the growth of International Law is necessarily impeded, its 

principal function of regularising intercourse and of maintaining and 
enforcing peace continues to be capable of fulfilment and gains in 
practical importance.” In my respectful submission, the first and the 
second sentence are utterly incompatible. Had Dr. Lauterpacht taken 
more account of the encroachment of the State upon many new 
spheres of life, that would be even more evident, since numerous rela- 
tions formerly a concern of individuals, come under state responsibility 
and now become relations between state and state. Oppenheim himself, 
in ss. 57 and 29 (Lessons of the History of the Law of Nations and 
the Rights of Mankind), has made some interesting and pertinent 
observations, which obviously needed rewriting or comment in the 
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light of new developments. But these very chapters the editor has left 
untouched. 

I am aware that a full realisation of these changes must destroy many 
time honoured notions and threatens the continuity of International Law. 
But no self-delusion of international lawyers can alter the facts, while it 
may prevent international lawyers from making their contribution to a 
clear perception of the foundations on which a fuller and more compre- 
hensive International Law, such as many of us desire, is possible. 


W. FRIEDMANN 


JURISPRUDENCE. By Sır Jomn Sarmonp. Ninth Edition by J. L. 
PARKER, M.A. Sweet & Maxwell, Ltd. (1937). Pp. 751. Price £1 5s. 


Somebody has had a bright idea. If Salmond’s Torts could maintain 
itself as a marketable book why should Salmond’s Jurisprudence be 
allowed to retire from the consciousness of examination candidates? 
All that was necessary was that a Stallybrass should be found. He mu 
obviously not be too cynical about Jurisprudence as part of the educati 
of a lawyer, he must be able to read French and German, and he mus 
able to understand American scientific jargon. The publishers 
found Mr. J. L. Parker. But Mr. Parker has not yet attained the emi 
of Dr. Stallybrass, and so Mr. Parker’s activities have been so 
circumscribed. He is allowed an excursus here and there when his i 
tion runs over, but otherwise he has to be content with 385 brief ni 
numerous parenthetic interpolations in the text. For publishe 
large black parentheses are probably the.most useful of all inven 
the way of punctuation, One can preserve the odour of sanctity clinging 
to a hallowed text, and at the same time introduce less respectable but 
more useful odours within the tight boundaries of brackets. This com 
promise is in no way objectionable where the doctored work is a stateme: 
of law which must be regularly modernised to be of any value at /ai 
Its validity is highly questionable where, as here, the editor is dealing/wit 

“an original and coherent contribution to the theory of law. Its disa vant? 
ages are obvious. The reader interested to discover what Salmond thought) 
is continually distracted by the interjected counter-views of other authors. 
Nor is the editor’s task a pleasant one. He can scarcely do justice to his 
own opinions or those of other authors, where he is forced to present them 
in a sort of addenda and errata. Perhaps Mr. Parker should take heart 
from the experience of the editor of the Law of Torts who succeeded in a 
few editions in producing his own revised text. Perhaps the next edition 
of Jurisprudence will see Salmond relegated from leading role to chorus. * 

There must be advantages in producing this kind of hybrid, no matter’ 
how uneugenic it may be academically. To students it will be a boon. 
Formerly by reading the seven hundred pages of Salmond they could 
acquaint themselves with only the author’s views. Now, by no greater 
effort they can pretend to a knowledge of Kelsen, Duguit, Geny and a host 
of other eminent jurists. The student who memorises the editor’s snippets 
on Continental and American philosophers can pass himself off in written 
examinations as a mental giant. The more enquiring reader will merely 
be irritated when told that “Kelsen regards all ‘law’ as derived from an 
initial hypothesis prior to the constitution of the state and not from its 
will or any other source or fact of enforcement.” Why should he believe 
this? What does it mean? Actually no helter-skelter compilation of 
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assorted thoughts about law can mean very much. Even those surveys 
which are constructed according to a particular scheme, as, for example, 
Berolzheimer’s World’s Legal Philosophies or Hallis’s Corporate Personality, 
are dull, misleading or incomprehensible. Mr. Parker deserves credit for 
informing what we fear is still an apathetic audience that some people 
| other than Austin, Salmond, and Holland have said something about 
_\Jaw. In particular we are pleased to find repeated reference to that 
à qxcellent American series of translations, the Continental Legal Philosophy 
<  eries. 
ZÌ A good comprehensive student’s introduction to Jurisprudence is still 
*  ggessary. Mr. Parker is obviously just the man to tell us what positions 
. been reached on all fronts. The publishers must be convinced by his 
rmance of a difficult and uncongenial task that he could do it, and 


ent 
oe well, 


. valui 
G J. Gorp 


i9 


x 
LES GRANDS PROBLÈMES DU DROIT. By Lovis Le Fur. Paris, 
Recueil Sirey. 623 pp. 


LAWLESSNESS, LAW, AND SANCTION. By M. T. Rooney, LL.B., 
A.B., A.M. The Catholic University of America, Washington, D.C. 


These two studies, one by a distinguished French professor, the other 
by an aspirant to the degree of Ph.D., in the Catholic University of America, 
stand in close relationship to one another, and are symptomatic of the 
period, for they are both expositions of the “natural law” theory of law 
_—not the natural law of the eighteenth century, which Professor Le Fur 

“thinks paved the way for modern doctrines of state-absolutism, but the 
natural law of St. Thomas, from whom a widely-spread group of legal and 
ocial philosophers to-day derive fresh inspiration. The essays which are 
lected together in Professor Le Fur’s substantial work were written 
r along period of time, and they vary widely in importance. That upon 
erman legal philosophers of the nineteenth century, for example, 
written round about the war period, suffers in balance in consequence, 
esents little more than a travesty of the theories of Savigny and 

On the other band, there are essays embodying a number of 
criticisms of the work of Duguit and Del Vecchio. Professor Le 
Fur’s own position, it is interesting to notice, does not suffer any sub- 
stantial modification through this series of essays. His view is that the 
ultimate principles of natural law are constant, though their application 
. may vary from age to age. He also believes implicitly in the possi- 
bility of an international society regulated by natural law concepts, 
‘and regards the attempt to establish a League of Nations as the 
natural line of evolution in social organisation from family to city 
state, and from city state to nation. There is, however, a certain 
lack of precision in his conception of the function of a supernational 
organisation. It is more than a “concert of powers,” and it is less than a 
superstate. Apparently, however, he is not convinced that it should be a 
federation, and he does not define the position of the individual vis-a-vis 
this new entity. Still, Professor Le Fur has no use for absolute state- 
sovereignty, Limitations on it already exist, he declares, and there will 
be more in the future. 

Miss (?) Rooney’s thesis has an attraction entirely its own, for its 
careful and balanced restatement of the scholastic doctrine, and it contains 
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a full and carefully classified biography. Its treatment of the theories of 
Holmes and Maine require close attention. Maine, she declares, could not 
shake off the crude positivism of Bentham and Austin. As a result, his 
work has less significance than it might have had. Holmes, too, she thinks, 
suffers from the same fault. Of course, there can be no final compromise 
between social necessity and the principles of the natural law school, 
since the latter have really passed beyond the confines of juristic specula- 
tion altogether. Nevertheless, if only because of the interaction of law 
and morals, Miss Rooney’s thesis commands at once attention and respect. 


G. W. KEETON 


THE STANDARDIZATION OF COMMERCIAL CONTRACTS. By O. 
Prausnitz, LL.M.; Dr. jur. London: Sweet & Maxwell, 1937. 
Pp. xix and 185. 10s. 6d. net. 


English legal literature contains little or nothing on the law of standar 
contracts (or pro forma contracts, as they are sometimes termed). THe 
reason for this is, in part, the reluctance of English lawyers to intervene 
in the domestic concerns of the great trading organisations which have 
sponsored this type of agreement. But it can also be explained by the fact 
that it is assumed that the general principles of the law of contract are 
sufficient to deal with any questions that may arise. It is, nevertheless, 
clear that contracts of this kind must be placed for many purposes in a 
class by themselves, since they give rise to problems both of law and of 
Rechtspolitik which are not met with in the case of ordinary simple con- 
tracts. The French have coined a special name for them, “contracts 
d’adhesion,” and there is a considerable body of continental case law dealing 
with the question of their interpretation. ‘ : 

From a legal point of view the main characteristic of these contracts 
is that they lend themselves very readily to the creation of difficulties j 
connection with their formation, A person who has not read or prete 
that he has not read a printed form of contract is prone to allege ej 
that he signed it under a mistake as to its terms, or that he has been 
` into signing it. A somewhat bizarre situation which arises not infre 
is where a party signs a form of this description drawn up in a lan 
which he is totally ignorant. From an economic standpoint the o 
to these contracts is that they are so often dictated by an economic spaa ys 
to his inferior who has no option in the matter but must accept tuney f 
offered to him just as they stand. The householder who desireid pup 
connected to the telephone is not, for instance, in a position to qui Sureq 
conditions in the form which the Post Office presents to him for his’, out 
ture, From another angle these contracts are important becauseg,g 
clauses which they contain constitute a body of extra-legal rules wha, 
displace the ordinary rules of the law of contract. The arbitrator is elbowit, 
out the judge from commercial litigation, and it may well be that thesi 
clauses (or droit corporatif, as they have been called) will to a large extent\ 
tend to eliminate the law from business transactions on a large scale. On \_- 
the Continent this tendency has been foreseen and its possibilities have \ 
been explored by such writers as Raiser, Schwob, Ishisaki, and others. 

It is, however, unlikely that men of business will ever be in a position 
to dispense with the law and the lawyer. But if the lawyer is to hold his 
own he must be in a position to understand the legal environment of 
standardised rules and to appreciate the kind of legal problem which 













\ 
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arises in connection with them. In this respect he will find Dr. Prausnitz’s 
work of the greatest assistance and, what is more, he will enjoy reading it. 
It is never dull. The ideas which the learned author puts before his readers 
are novel and to an English lawyer of unusual interest. It will also help 
him to understand that comparative law is more than a mere form of legal 
pedantry or dilettantism and that if it is applied in the proper direction 
and with the correct emphasis it is a valuable aid to the elucidation of 
many problems of English law besides helping to indicate the nature of 
problems which are dormant but may at any time come to life. 

Space does not permit of a consideration of the many matters which 
are dealt with in this book. The learned author has a happy knack of 
presenting both sides of a case and this makes his comparative study of 
this type of contract of unusual interest. The statements of the effect of 

continental law which run parallel to his discussion of the English cases 
\gre not over-elaborated or couched in a legal jargon derived from foreign 
sources which so often causes an English lawyer to turn away from com- 
parative studies with distaste. This is emphatically a book which should 
be read by everyone whose intellectual or professional interests bring him 
into contact with the standard form of contract. Incidentally it provides 
very useful material for the law teacher in the shape of topics for discussion 
classes. Dr. Prausnitz is to be congratulated on a valuable contribution 
to the study of the law of contracts, and we venture to express the hope 
that he will follow the matter up further than has been possible within the 

space of his excellent monograph. 

H. C. GUTTERIDGE 


\ TEXTBOOK ON THE LAW OF TORT. By Proressor P. H. WINTIELD, 


LL.D. London, Sweet & Maxwell, 1937. 30s. 


Though it has been said by one whose name carries authority that the 
rank and file of the profession, immersed in the routine of practice, never 
attain to a conception of law as a reasonable and logical science,? none the 
less a mere practitioner may be permitted to confess a sense of excitement 
at the appearance of this new work on the law of tort. For, while the 
tradition of English Equity (as the Master of the Rolls has lately reminded 
us) runs to the achievement of Justice, the tradition of the Common Law 
goes to the making of Freedom. The common lawyers are indeed the 
architects of English freedom. One is nowadays vaguely conscious of a 
difference between the liber et legalis homo, the free and lawful man of the 


x 
\ 


V Common Law, and the insured or the insurable person who is the creation 


‘eof the modern statutes. And Professor Winfield notes acutely? that the 


servant in early law had a status, then lost it, and has now regained it. 

To name freedom is to introduce a matter of metaphysics. The Common 
Law is founded on the belief in the rational nature of man and in the natural 
and necessary freedom of an intellectual nature. The statement of Brian’ 
which Dr. Winfield .cites* that comen erudition est que l'entente d'un home 
ne sert trie car le diable n’ad conusance de l’entente de home is a statement of 
metaphysical principle which affirms the inviolability of the order of 
freedom,’ and this principle gives rise to a fundamental principle in law: 


1 Holdsworth, History of English Law, Vol. II, p. 326. 

2 At p. 89. ‘And see Men Without Work Cambridge, 1938, at pp. 200, 286. 

3 Year Book, 17 Ed. IV Pasch., fol. 2, pl. 2. 

4 At p. 22. ‘And see at p 71: “Up to a certain point the Common Law does not 
touch upon metaphysics.” 

5 Cp. Jacques Maritain, Freedom in the Modern World, pp. 25-26. 
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De his potest homo legem ferre, de quibus potest judicare. Judicium autem- 
hominis esse non potest de interioribus motibus qui latent sed solum de exter- 
ioribus actibus qui apparent. Et tamen ad perfectionem virtutis requiritur 
quod in utrisque actibus homo rectus existat. Ei ideo lex humana non potuit 
cohibere et ordinare sufficienter interiores actus sed necessarium fuit quod 
ad hoc superveniret lex divina. Events outside of England at the present 
time show the importance of this distinction, and of the necessity for limit- 
ing human law and human judgment to external words and acts 
of which evidence can be given. 

In ethics also as well as metaphysics the foundations of the law are well 
and truly laid. On the last page of his great History of English Law Mait- ( 
‘land pays tribute to the men who framed the ethics of the Common Law: 
“It was the critical moment in English legal history and therefore in the 
innermost history of our land and of our race, It was the moment where / 
old custom was brought into contact with new science. Much in our Z 
national life and character depended on the result of that contact. . . 4 
Those few men who were gathered at Westminster round Pateshull and 
Raleigh and Bracton were penning writs that would run in the name of 
kingless commonwealths on the other shore of the Atlantic Ocean. They 
were making right and wrong for us and for our children.” 

It is perhaps unfortunate that our books on the Common Law display 
no considerable knowledge of the ethics or the metaphysics which guided 
not only Bracton and Parning and Brian, but also Littleton and Fortescue 
and Thomas More. The Common Law was for them common reason; asit 
came, for Coke, to be “the perfection of reason.” And the law of reason ` , 
corresponded with what was also known as the Law of Nature. One is 
aware that Professor Winfield has no use for the conception of the law of “ 
nature (or of reason) which, in his book on The Sources of English Legal ' 
History" he refers to ‘‘as a topic which has long since had its brains knocked - 
out.’’8 And yet a considerable Jurist, von Thering,® has this to say of 
Aquinas, who made the law of nature the criterion of all human law and 
legislation: ‘This great man correctly understood the realist-practical 
and social factors in moral life as well as the historical. . . . In amazement 
I ask myself how it is possible that such truths, once they were uttered, 
could be forgotten so completely. What false roads would have been spared 
had they been taken to heart? For my part I should probably not have 
written my book had I known them; for the basic ideas I occupied myself 
with are to be found in that gigantic thinker in perfect clearness and in 2 
most pregnant formulation.” f 

Professor Winfield is, however, in the tradition of the Common Law 7 
when he takes sides with the late Sir Frederick Pollock on the controversy K 
as to whether our law is a law of tort or a law of torts. The formulation off 
the general principle by Brian, and by Littleton, J., in the case of Thorns!” 
is familiar to readers of Holmes on The Common Law. Moreover, the general 
moral and legal principle “‘Do good and avoid evil” which was developed 
by Ulpian into the maxim Honeste vivere, alterum non laedere, jus suum 
cuique tribuere (so familiar to readers of Pollock on Torts) was raised by 


e Aquinas, Sum. Theol., 14 2%, Qu. 91, A. 4. This poe was invoked at his trial 
by St. Thomas More as an answer to the first count of the indictment which charged him 
with silence, 

7 At p. 315, 

® Cp. Kacourec, in 30 Illinois Law Review at P 548, who speaks of the law of reason or 
of nature as “the world’s greatest legal illusion.” 

® Der Zweck im Recht (2nd Ed.) cited Grabmann, Thomas Aquinas, p. 161. 

3 Year Book, 6 Ed. IV, Mich. pl. r8. 
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medieval thinkers to a Christian standard “Do unto others what thou 
wouldest wish others to do unto thee.” This principle is repeated by 
Holinshead: “The wretches had utterly forgotten all law both divine and 
human; otherwise they would have been content to live under law and 
to do unto others as they would be done unto as the verie law of nature 
teacheth.”12 ` 
The law being thus a law of Tort rather than a law of Torts, a difficult 
question arises as to the meaning of tort in English Law. Professor Win- 
field makes a brave attempt to define it but one doubts if his definition 
will hold. The Common Law Procedure Act defines a tort as a civil wrong 
other than a breach of contract and implies that the civil wrong is action- 
able at Common Law. Perhaps this is as good a definition as another.4 
On the detail of Professor Winfield’s treatment of the law it is not 
\ possible within the compass of a short review to do justice to his work. 
One ought, however, to express one’s gratitude for the broad humanity 
‘that is shown everywhere and for the literary references that light up the 
pages of what, in the hands of another, might easily have become a dull 
work.. On certain matters the law has been clarified (if that is the right 
word) since his work was written. Thus, the decision of Rose v. Ford™ in 
the House of Lords goes contrary to the opinion that he expresses in the 
text. And the decision of Morgan v. Scoulding!® will no doubt have come 
as a surprise to Professor Winfield as it did to others whom there is no 
need to name. 
In connection with the case.of Gayler & Pope v. Davies! (which is 
discussed at pp. 221-225) we think it is error to suppose that practitioners 
in “running down” cases were universally unaware of their ability to rely 


MR upon an action for trespass rather than an action for negligence in suitable 


\ cases. One of the newest King’s Bench -Judges, who was (and is) distin- 
“guished for his understanding of such actions, uniformly pleaded in trespass 
when the facts made it possible, and an undistinguished practitioner, who 
will perhaps be known to Dr. Winfield, made it a regular practice so to 
plead, but somehow the matter was not discussed in any reported case 
until McCardie, J., pronounced his obiter dictum in Gayler & Pope v. 
Davies (supra). In pronouncing this obiter dictum it is possible that he 
attributed to practitioners a more intimate knowledge and a more anxious 
use of the dictum of Lord Blackburn in River Wear Commissioners v. 
Adamson" than they really had. In connection with actions for negligence 
one may point out that the defence of inevitable accident! need not be 
specially pleaded, - 


u See Carlyle: Medieval Political Theory in the West, Vol. II, pp. 105, 180. 
13 Cited in Shakespeare Rediscovered by Comtesse de Chambrun at p. 255. The prin- 
ciple is adopted by Shakespeare in his play on Sir Thomas More: 
“What would you think to be thus used? . . .” 
“Faith he says true, le us do as we would be done by.” 


Cf. per Lord Atkin in Donoghue v. Stevenson ([1932] A.C. at.p. 580 : “The rule that you 
are to love your neighbour becomes in law you must not injure your neighbour. And 
the lawyer’s question: Who is my neighbour? receives a restricted reply.” 

33 Cf. Webster v. Webster [1916] 1 K.B. 714 where a guia timet action by a husband 
against his wife for an injunction only was held to be an action of tort within the meaning 
of section 12 of the Married Women’s Property Act, 1882. 

u [1936] 1 K.B. 90 C.A.; [1937] A.C. 826, H.L. Again, the case of Wilson’s v. English 
[1938] A.C. 57, 84 has in effect overruled the decision of the Court of Appeal in Fanton v. 
Denville, [1932] 2 K.B. 309 (Winfield pp. 142-145). 

1 (1937), 54 T.L.R. 253. Cp. per Slesser, L.J., in [1936] 1 K.B. at p. 107. 

1 [1924] 2 K.B. 75. 

1 (x876), 1 Q.B.D. 546. 

16 Winfield, p. 48. Cp. Yearly Practice, 1938, at p. 319. 
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The section on defamation contains a challenging statement of the 
law on more than one disputed point. It was perhaps a slip which lead 
Dr. Winfield to say that defamatory matter conveyed to a parrot is slander 
as to the communication of it to the bird.® One is loth to attribute human 
intelligence even to a parrot. To whom then is there publication? As to 
broadcasting, the weight of authority in England and America seems to be 
that broadcasting from a written document is libel rather than slander, 
and likewise that publication of a defamatory gramophone record is libel.?° 

The opinion of Dr. Winfield in relation to Cassidy’s Case?! is well known 
and is supported by Professor Holdsworth, and I think Dr. C. K. Allen; 
but I doubt if their opinion is shared by practitioners among whom the 
ruling opinion seems to be that the mere publication of words that are 
proved to be defamatory is actionable, and that absence of negligence on 
the part of him who publishes is no excuse. The defence of innocent dis- 
semination amounts really to a plea of “never published.” On another‘ 
point of pleading, it is not always essential in libel to allege that the words 
were published “falsely and maliciously.”’?* 

But many of these points are disputable or are disputed, and it may 
well be that the Courts will justify the opinion which is offered by Professor 
Winfield, to the confusion of those who venture to differ from him. With 
his statement of the law in many chapters of this work we find no room for 
criticism or even for difference. Of particular value is his chapter on Abuse 
of Legal Procedure where he writes with authority: “The master of those 
that know.” Everywhere, one finds evidence of those qualities which one 


f 


has learned to associate with the name and writing of Professor Winfield, ` 


deep learning and acute thought and a certain irrepressible humour. It 


is a book to stimulate and excite all those who study or practise the 


Common Law, and for which the author deserves our thanks. 


RICHARD O'SULLIVAN 


CLERK & LINDSELL ON THE LAW OF TORTS. Ninth Edition, 
edited by Sır CHARLES ODGERS, M.A., B.C.L., J. CHARLESWORTH, 
LL.D., W. A. MACFARLANE, J. REGINALD Jonzs, and NORMAN 
Brack, under the General Editorship of HAROLD Porter, Ph.D., 
LL.B. London: Sweet and Maxwell Ltd. 1937. Pp. cxlii + goo. 
£2 10s. net (with Chitty on Contracts £4 10s.). 


Ever since the first edition of Clerk and Lindsell appeared almost half 
a century ago it has been the leading practitioner’s book on the law of 
torts, and that position it has maintained until the present day. But in the 
last 50 years the law on this subject has developed in such a way that a 
more systematic treatment of the subject is possible and is indeed called 
for than was possible in 1889. It is a matter for congratulation that the 
necessary work of re-adjustment has now been undertaken and been 
entrusted to such competent hands as those of the present editors. Dr. 
Potter is Captain of the Team and obviously has the gift of leadership, for 
only a stern disciplinarian could have overcome the danger of irreconcilable 
views appearing in a composite work of this description. Such conflicting 
views we have failed to discover. As a good captain should, Dr. Potter has 


1 At p. 259(). Is defamatory matter communicated to a lion likewise slander? 

80 See the cases collected in Gatley on Libel and Slander, 3rd. Ed. at p. 5(n). Cf. 
Winfield, p. 260. 

31 [r929] 2 K.B. 331, Winfield, pp. 278-280. 

22 See Gatley on Libel and Slander, 3rd Ed., p. 497. Contra, Winfield, p. 271. 
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borne the brunt of the hard work of revision himself, but Sir Charles 
Odgers has dealt with the important topics of Fraud, Defamation and 
Malicious Prosecution, whilst Dr. Charlesworth, already well known for 
his work on Dangerous Things, has tackled Nuisance as well as the field 
which he has made his own. 

There is no fear that Clerk and Lindsell will lose its place in the affection 
of practitioners as the result of the new edition. Dr. Potter has shown great 

_ ingenuity in the introductory chapter in tacking the new statement of 
general principle on to the old patch-work, and throughout the work has 
been well done. If we confine our remarks to criticism rather than to 
singling out special passages for commendation it is not that there is more 
to criticise than to praise, but that criticism may be more fruitful. The 
great fascination of the study of the law of torts is that it is a controversial 
subject, and a field of law which is in the process of development. 

N One general criticism is that there is so little reference to the literature 
of the subject other than the Statutes and Reports. True, it is a prac- 
titioner’ s book and not a student’s book, and the Reports are authority, 
whilst the literature is not. But the practitioner may easily be misled 
unless he is told of the discussions which have centred round particular 
cases. Some reference, for example, should surely be made to the discussion 
of Oakley v. Lyster by Professor Goodhart in the Law Quarterly Review, to 
Thomas Beven’s criticisms on Baker v. Snell in the Harvard Law Review, 
to the various opinions expressed as to Hollywood Silver Fox Farm v. 
Emmett by several learned writers in the Law Quarterly Review, and to the 
controversy about Cassidy v. Daily Mirror Newspapers Lid. which may be 
illustrated by reference to 46 L.Q.R., 1, 133 and 155. These cases may well 

\ Prove a trap to the lawyer who has not read the literature to which they 

ave given rise; similarly cases such as Aitchison v. Page Motors and 
Parker v. Miller may well prove a trap unless they are carefully explained. 
The present reviewer has looked for guidance as to the true ratio decidendi 
of these last two cases, but has not found it. There seems indeed to be a 
certain tendency to shirk difficulties, as instanced by the passing reference 
to consent as a defence in the case of a criminal tort (p. 26), the reference to 
Brocklebank v. The King (p. 38), and the failure to explain Deen v. Davies. 

The absence of reference to the literature of the topic is particularly 
noticeable in -the chapter on Dangerous Property, but in the present 
reviewer's opinion it is a weakness throughout the book. He has not, for 
instarfce, discovered any reference to Dr. Friedmann’s important article 
on “Modern Trends in the Law of Torts” in the first number of this 

„ journal, Again, the treatment of Contributory Negligence is in many ways 
*excellent, but a discussion of the true basis of the English doctrine on that 
topic would throw light on some of the difficulties involved in it. 

“ Clearly the failure to refer to the literature of the topic is not due to 
ignorance of it, but to a set policy, for in many cases the results of other 
writers’ contributions have been accepted. But it may be suggested that 
it would help the practitioner to know the reasoning by which a conclusion 
has been reached. He cannot always rely upon an ipsi dixerunt of the 
editors as sufficient to carry conviction with the Court. 

i In order to make room for a short discussion of some of the recent cases ` 
to which we have referred the elaborate treatment of such cases as Osborne ` 
v. L. & N.W. Rly., not now of much importance, might have been omitted. 

Finally, we will mention a few points of detail. We doubt whether 
Lloyd v. Grace, Smith & Co. can be regarded as having such a sweeping 
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effect as would be gathered from pp. 70 and 74. Surely it must be limited 
to cases in which the plaintiff has been invited to enter into relationship ` 
with the defendant’s servant. Smith v. Streatfield, cited on p. 612 without 
comment, has been doubted both in England and Australia. There should 
have been a reference to Herniman v. Smith (see 53 L.Q.R. 12). 

More important is the fact that the view is apparently adopted that 
` Earl v. Lubbock is no longer law (see pp. 280~2, 526, 541). That was not the 
view of Lord Atkin in Donoghue v. Stevenson, [1932] A.C. p. 592, nor appar- 
ently is it the view of Lord Wright in Grant v. Australian Knitting Mills 
Lid., [1936] A.C. p. 107. The editors seem to attach a disproportionate 
importance to the judgments of judges of first instance in Malfroot v. 
Noxol, Lid. and Brown v. Cotterill. The reference to the latter on p. 280 
incidentally should be to 51 T.L.R. 21, not 551. The defendant’s name in f 
the case cited in note (x) on p. 286 was Stanborough, not Stoxeborough. / 

It is the misfortune, not the fault, of Mr. Reginald Jones, that the 
Trade Marks Amendment Act, 1937, now incorporated in the Trade Marks 
Act, 1938, which radically altered the law, should have made some of his 
work already obsolete. 

But we would wish to end on a note of congratulation on a heavy task 
conscientiously performed which will keep Clerk and Lindsell on the shelves 
for many a long year. . 
W. T. S. STALLYBRASS 


UNDERHILL’S LAW OF TORTS. Thirteenth edition, by RALPH SUTTON, 
M.A., K.C. London, Butterworth & Co., 1937. 12s. 6d. net. Z 


The new edition of this well-known student’s book reaches a high 
standard. On 393 octavo pages a wealth of material, up to October, 1937, 
is dealt with and set forth in clear and concise rules. Hardly a decision 
of importance seems to have been missed. Compared with the more 
ambitious and voluminous textbooks of Pollock, Salmond, Winfield, Clerk 
and Lindsell, this book has the advantage of stating its rules concisely and 
hardly fettered by doubt, as becomes a book for Bar students. It has the 
disadvantage of having to represent as fixed and clear a subject which 
is, probably more than any other, in a state of flux and transformation. 
The main value of the book is for the beginner, as a masterly exposition 
of elementary principles, and for the very advanced student as reference 
for quick orientation. 

One or two observations might be added. A book of this type has little , 
space for an explanation of the ratio legis. Where it does so, it does not, 
always do justice to the problem. Thus, the reason for the rule as to 
volunteer servants is said to be obvious, without an indication of the 
inadequacy of a law which punishes the social instinct, an attitude against 
which Haynes v. Harwood represents a partial revolt. The learned editor 
has entirely rewritten the chapter on liability for independent contractors, 
which now gives a very up to date and clear account of that difficult part 
of the law. But the omission of the important decision of Matania v. 
National Provincial Bank, [1936] 2 All E.R. 638, is surprising. Probably 
for reasons of space, authors are never quoted. But when the statement of 
a principle is so obviously taken from a recent article, which runs contrary 
to the traditional presentation of the law (Art. 125 (1), (a) (cf. Chapman, 
50 L.Q.R. 71) an exception should have been made. The section on Com- 
mon Employment is, of course, substantially affected by Wilsons & Clyde 
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Coal Co. v. English (1937), 53 T.L.R. 944, which clearly overrules Fanton 
v. Denville, stated as authoritative in the present edition. 

A new and original arrangement is the placing of the sections on Liability 
for Torts committed by others, Liability of employers for injuries to servants 
and workmen, Damages in Tort, Injunctions, Limitation, as ‘‘Miscellaneous’’ 
matters, at the end of the book, The distinguished editor’s rich teaching 
experience has no doubt caused this change. But it is submitted that in 
a systematic rearrangement of the Law of Tort these matters would, as 
in the other textbooks, be embodied in the General Part, preceding special 


torts. 
W., FRIEDMANN 


~ THE PRIVATE INTERNATIONAL LAW OF SUCCESSION IN ENGLAND, 
Y AMERICA AND GERMANY. By WALTER BRESLAUER. London, 
Sweet & Maxwell. 339 pages. £1 1s. net. 


It was undoubtedly a fortunate idea to devote a comprehensive 
monograph to the Private International Law of Succession. Though the 
subject is of great practical importance, many a member of the profession 
must have had occasion to feel that there are numerous problems still to 
be solved or even to be raised. This becomes particularly evident if English 
law comes into contact, or rather into conflict, with the fundamentally 
different systems of law prevailing on the Continent. 

The author, a German lawyer by training, contrasts German Jaw with 
Anglo-American law. He does not employ the illustrative method of 
comparative research, but the descriptive. He therefore does not make 

~ American and German law subservient to the exposition and clarification of 
English law; instead he treats the three systems on an equal footing and 
“thus gives a practically complete picture of each of them; indeed, while 
one cannot help feeling that the law of the United States has not received 
perhaps quite the same attention (the author’s extensive use of the indirect 
evidence found in a German text book on American Law of Succession 
7 may account for this impression), there may be readers who would have 
forgiven the author if he had dealt with-some of the perplexing and 
intricate details of German law less carefully, and confined himself to its 
more general aspects, especially if some regard had been had to French 
law. But this is not the comprehensiveness of a compiler, but that of a 
very seriously minded scholar who has collected much valuable material, 
who has dealt with many situations and problems hitherto unobserved, 
developed many nove! ideas and solutions and succeeded in producing a 
very useful and welcome book. 

œ Itis divided into six parts dealing with Preliminary Matters (Classifica- 
tion, Renvoi, Domicil, Nationality), Intestate Succession, Testamentary 
Succession, Administration, Jurisdiction and Death Duties. Under these 
headings the author deals with all questions which can possibly arise. 
(Incidentally, on p. 77 reference to the decision of the Berlin Court of 
Appealin Juristische Wochenschrift 1932, 598, might be important, and the 
remarks on Death Duties might have been enriched by a reference to 
_ Mueller, Zeitschrift für Ausldndisches und Internationales Privatrecht and 

to Supreme Finance Court, Reichssteuerblati 1935, 1366; 1936, 313, and, 

recently, 1938, 10.) 

The book is arranged after the pattern set by Dicey. Almost each of the 

59 chapters opens with an abstract exposition of the law and is followed by 
` illustrations of which there are about 250 in all. 


- 
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The author states that he adopted this method, because he made 
“practical utility his chief subject” (read: object). This is a delicate 
point. As with Dicey, which after all is a book of reference, the com- 
bination, or rather the separation, of text and illustrations does not enhance 
readability, and Dr. Breslauer’s book makes still less attractive reading 
in view of its sometimes awkward style, misprints and rather unfortunate 
translations of German words; such expressions as “forced heirship’’ 
(Pflichtteil), “contestation” (Anfechtung), “court of procedure” (Prozess- 
gericht), “limited heir” (Vorerbe) and the regrettable use of the word 
“domicil” for the German “Wohnsitz” wbich is very different from 
domicile, are outstanding examples of the latter class. Moreover, there is` 
often a surprising lack of discussion which tends to accentuate a certain 
„boldness of statement: e.g. it is a noteworthy suggestion that the essential 


f 


> 


validity of wills should be governed by the “proper law” intended by the a 


testator, but it is not quite adequate to rely nearly exclusively on the 
question “why not grant the testators the same privilèges as to parti 
to a contract ” (p. 129). A similar treatment is extended to judicial 
authorities. It is only in a very few instances that the author states the 
facts of a case or enters into a discussion of the Court’s reasoning, dicta 
or methods of approach. The cases are mentioned, but not analysed. That 
this affects the liveliness of the text is only one of the consequences. 


F. A. MANN 


AN INTRODUCTION TO EQUITY. By G. W. Kseron, M.A., LL.D. 
- London: Pitman & Sons, Ltd, 1938. Pp. xxxand 242. 17s. 6d. net. 


It is the pleasant duty of the reviewer to congratulate the author both 7- 


on his elevation to the position of Professor in the University of London,’ 
and on the excellence of his “Introduction to Equity.” The book starts 
with a brief discussion of Equity and the nature of equitable rights, 
without, however, mentioning the articles on the latter subject in 17 
Columbia Law Review at pp. 269 and 467 by A. W. Scott and Mr. Justice 
Stone, and then gives an. historical account of the development of equitable 
jurisdiction, which calls for comment on only two points. It would be 


desirable to mention the Judicature Act, 1881, s. 2, which transformed -` 


the Master of the Rolls from the head of the Chancery Division into the 
president of the Court of Appeal, and to refashion the short account of 
Lord Mansfield’s activities. Junius would have been startled—and rightly 
:so—to be told, as we are at p. 35, that “with Lord Camden . . , he 
defended the subject against the arbitrary interference of the executive in 
Wilkes v. Wood, Entick v. Carrington, and Leach v. Money,” for Mansfield” 
took no part in the first two decisions and adopted a reactionary attitude, 
diametrically opposed to that of Lord Camden, towards the réle of the 
jury in trials for criminal libel, which was the most important question 
of, public law arising in that period. In dealing with Mansfield’s efforts 
to infuse equitable doctrines into the Common Law, it should be noted. 
that he had quite an extensive Equity practice while at the Bar (Duffield 
v. Elwes (1827), I BU. N.S. 497 at p. 538), and that even Lord Eldon ques- 
tioned his views on Equity with great humility (Jd. at p. 541). The 
third chapter, on the Relation between Law and Equity, is the best in 
the book and gives the most lucid exposition of that very difficult subject 
which can be found anywhere. In particular, the sections-dealing with the 
Effect of a written Lease, Licences at Law and in Equity, and Concealed 
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Fraud, merit close attention. We would suggest that authority, such as 
the remarks of Chitty, J., in Lavery v. Pursell in 39 Ch. D. at p. 519, be 
cited for the statement in footnote (4) on p. 70 that “Equity will not sup- 
port specific performance of a lease for less than a year.’’ Chapter IV deals 
with the Maxims of Equity, of which Professor Keeton thinks thirteen 
are worthy of treatment, the additional one to the twelve given by Snell 
and Hanbury being that “ Equitable Remedies are Discretionary.” In the 
discussion of the maxim “Where the Equities are Equal the Law Pre- 
vails,” there is a mistake in the exposition of the post-1925 law of Tacking. 
The effect of sub-ss. (1) (b) and sub-s. 2 of s. 94 of the Law of Property 
Act, 1925, is not to permit tacking only where the original mortgage is 
made expressly for the purpose of securing a current account or further 
advances and the mortgagee has no actual notice of intervening incum- 
brances. Any mortgagee can tack provided that he has no notice of such 
#ncumbrances (ss. (1) (b) ), but registration is equivalent to notice except 
ere the prior mortgage is made to secure a current account or further 
advances (ss. (2) ). On p. 121, on the sixth line from the bottom, “ mort- 
gagee”’ should be read instead of “mortgagor,” and on p. 130 it should 
be noted that the right to consolidate was first taken away by the Con- 
veyancing Act, 1881, s. 17, and not by the Law of Property Act, 1925, 
s. 93. There are some curious misstatements about the rank of various 
judges. Vaughan was never Lord Chief Justice, but only Chief Justice 
of the Common Pleas with a knighthood (p. 63), Lindley was a Lord Justice 
in 1895 (p. 78), Cotton went straight to the Court of Appeal and never was 
a puisne judge (p. 89), while the judge who decided Steeds v. Steeds (1889), 
22 Q.B.D. 537 was Wills, J., and not Willes, J. (p. 102). Then follows an 
admirable chapter on the Assignment of Choses in Action which can be 
recommended as warmly as the chapter on the Relation between Law and 
quity, especially for its discussion of the question whether consideration 
is necessary in equitable assignments. There the book might well have 
ended, for the remaining chapters deal with specific doctrines of Equity, 
such as Election and Satisfaction, which are out of place in an introduction 
to that subject. But, as the author points out in the preface, “the form 
of the work has to a considerable extent been determined by the fact: that 
.it is one of a series,” and perhaps these doctrines can be treated as con- 
veniently here as anywhere else. We think that this book is a most valuable 
addition to the series, not only because it provides an excellent introduction 
“to the study of Equity, but also because it gives students who are not 
_taking Equity as a special subject a compact and accessible source of 
‘information on those aspects of Equity which are important in Real 
Property, Contract and Tort. 
~- D. "W. LOGAN 


PRINCIPLES OF COMMON LAW. By A. M. WiLsuERr, M.A., LL.B. 
Fourth Edition. Sweet & Maxwell, London, 1937. 


The new edition has been largely altered. The chapters on Landlord 
and Tenant, on Patents, Copyrights, and Trade Marks have been dropped. 
On the other hand, the treatment of Contracts and Torts, including 
Commercial Law and Evidence, is more detailed. For a concise, clear, and 
systematic presentation of a wealth of material the present edition can be 
unreservedly recommended, while it would hardly claim any originality 
of research. Some chapters, e.g. that on Implied Contracts, are actually 
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superior in earn clarity to the treatrnent of the same- > matter in” 
: leading textbooks. ; 
~ As a reference book for practitioners, and as a revision book for students,” ; 
: -Wilshere's 5 Common, Law will continue to be of great value. P 


YEARLY SUPREME COURT PRACTICE, 1938. | By P. R. Smmner,.H: G 
: Mever, H. Hinton; and F. C. Attoway. London: Butterworth ` . 


& Co. (Publishers) Ltd. Pp: cccclxxxiii--+ 2670 + 429. 45s. . 


_ The Red Book for 1938 has reappeared under the same distinguished 4 
; editorship and either it or the White Book is indispensable to all practising . / 
lawyers. The Matrimonial Causes Act, 1937, is set out in full and its ` 
effect considered, but the new Rules made'as a result of it were not promiul- f - 
gated in time-for inclusion, neither, and even more unfortunately, were” 


the new Supreme Court Rules referred to in our previous number aj 
` PP. 323-314. . ; EAS os 
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=- HINTS FOR YOUNG SOLICITORS AND ARTICLED CLERKS. By Sir 

J. Rocrer-B. GREGORY, and M, F. Tweeprz, revised by L; J. D. ` 
a BUNKER, LL.B. 1938, Butterworth & Co. olen): Ltd. Pp. . 56. 
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THE EFFECTIVENESS OF ABORTION 
LEGISLATION IN SIX COUNTRIES 


HIS paper is a modified version of a memorandum sub- 
mitted, in April, 1938, to the Inter-Departmental Commit- 
` tee on Abortion. It attempts to analyse the efforts 
“which have been and are being made in a number of countries to 
check the frequency of abortion. France is dealt with in some 
detail, since the literature for that country has been most easily 
accessible to the present writer, but reference will also be made to 
the position in Belgium, Germany, Norway, Sweden and Denmark. 
In France and Belgium the law relating to abortion derives 
directly from the Code Pénal of 1810, Paragraph 317, under which 
the penalties prescribed were— 


: (a) Penal servitude (réclusion)? for anyone who, by foods 
\. (aliments), beverages, medicaments, violence, or any other 


\ 
1 The population Investigation Committee, of which the writer is the Research 
Secretary, was asked to submit a, memorandum to the Inter-Departmental Com- 
_ mittee, the terms of reference of the latter Committee being “to enquire into the 
prevalence of abortion and the law relating thereto, and to consider what steps 
can be taken, by more effective enforcement of the law or otherwise, to secure the 
reduction of maternal mortality and morbidity arising from this cause.’’ Since 
the present paper-——as also the memorandum on which it is based—was written 
by one person, the opinions expressed in it cannot, of course, be taken as anything 
more than the personal opinions of the writer, and should not be regarded as 
indicative of the views of the Population Investigation Committee as a whole. 

2 The terms have been given the nearest translation in English. In France, 
réclusion means penal servitude for five to ten years, and travaux forcés à temps 
means imprisonment with hard labour for five to twenty years. (Garraud, R., 
Traité Théorique et Pratique du Droit Pénal Français, Paris, edn. of 1891, Vol. I, 
p. 605). Travaux forcés appears to have entailed transportation to a penal colony 
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means, procures the abortion of a pregnant woman, whether 
the woman has given her consent or not. 

(6) The same penalty applies to a woman who procures an 
abortion on herself, or who has consented to use the means 
indicated or administered to her, if such means result in an 
abortion. 

(c) Doctors, surgeons and other health officials,? as well as 
pharmacists, who indicate or administer such means will be 
sentenced to hard labour (travaux forcés à temps) if an abortion 
ensues.* 


In Belgium it was intended to reform the code in 1830, when the 
country gained its independence, but nothing was done unti 
1867. In that year, however, the whole penal code was subjected 
to considerable modifications, and the law relating to abortion 
was changed to the form in which it is still found to-day. Under 
the new law the following penalties were prescribed®— 


(a) Penal servitude (réclusion) from five to ten years for 
anyone who intentionally procures an abortion by foods, 
beverages, medicaments, violence or any other means upon a 
woman who has not consented to the abortion.® 

(b) Imprisonment (emprisonnement) for two to five years, ( 
and a fine of roo to 500 francs if the abortion is procured with f 
the consent of the woman.” 


and, under the law of 30th May, 1854, this also involved an enforced residence in 
the penal colony, after the sentence had been served, for a period equal to the 
length of the prison sentence if the sentence were for less than eight years, and 
for life if the sentence were for more than eight years (Roux, J. A., Cours de Droit 
Criminel Francais, Paris, 1927, Vol. I, p, 407). Transportation has just been 
abandoned in France. It is not, of course, part of the Belgian system of penalties. 
In Belgium, réclusion has the same meaning as in France, but travaux forcés a 
temps extends for ten to fifteen, or for fifteen to twenty years. (Nypels, J. S. G., 
Le Code Pénal Belge Interprété, Bruxelles, 1878, Vol. II, pp. 71-89). Travaux 
forcés and réclusion are penalties for criminal offences, and the crimes for which 
they are given are tried by jury. Simple imprisonment (emprisonnement) is given _ 
for a misdemeauour, tried by a magistrate’s court (tribunal correctionnel). 

3 Midwives were, in practice, included in the category of health officials who, 
were liable to specially heavy penalties. Herbalists were not. (See Garrauds 
op. cit., and Griolet, G., Vergé, C., and Bourdeaux, H., Code d'Instruction Criminelle 
et Code Pénal, Collection Dalloz, Paris, edn. of 1912, p. 424.) 

4 According to the interpretation of the law in France, attempted abortion 
was not punished in the case of a woman who tried to procure an abortion on 
herself. But attempts by other persons were liable to the same penalties as if an 
abortion had actually taken place, though in such cases doctors, etc., were not 
liable to the specially heavy penalties (Garraud, op. cit., Vol. IV). In Belgium, 
however, attempted abortions were not punishable, according to a decision of 
the Court of Appeal. (Nypels, op. cit., Vol. IT.) 

5 Articles 348-353 of the penal code (Codes Edmond Picard, Bruxelles, 1937, 
Vol. II, p. 32). 

€ If the abortion is produced by wilful violence not, however, applied with the 
intention of producing an abortion, the penalty is imprisonment (emprisonne- 
ment) for three months to two years and a fine of 26 to 300 francs (paragraph 349). 

7 The fines are increased sevenfold since the devaluation of the Belgian franc. 


í 
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(c) Imprisonment for two to five years, and a fine of 100 to 
300 francs for a woman who procures her own abortion. 

(d) If the death of the woman ensues, the penalty for those 
administering or assisting in the administration of the means 
is penal servitude (réclusion) for five to ten years if the woman 
had consented to the abortion, and hard labour (travaux 
forcés) for ten to fifteen years if she had not consented.® 

(e) In the cases set out in (a), (b) and (d), the penalties are 

. increased if the guilty person is a doctor, surgeon, accoucheur, 
\ midwife, health official or pharmacist. In such cases the 
penalties of imprisonment, penal servitude or hard labour for 
\ ten to fifteen years, are raised to penal servitude, hard labour 
for ten to fifteen years and hard labour for fifteen to twenty 

` years respectively.? 


For France the code remained substantially unchanged until the 
law of 27th March, 1923, which modified Paragraph 317 of the 
penal code, and instituted new penalties for abortion. These 
are... 


(a) Imprisonment (emprisonnement) from 1 to 5 years and a 
fine of 500 to 10,000 francs for anyone who, by means of foods 
(aliments), beverages, medicaments, manipulation, violence 
or in any other way procures or attempts to procure the abor- 

~ tion of a pregnant woman, with or without the consent of this 
i woman. i 
\ (b) Imprisonment (emprisonnement) from 6 months to 2 
years and a fine of roo to 2000 francs for any woman who 
induces an abortion on herself or who agrees to use means 


8 No analagous provisions were made in the 1810 code, which made the guilty 
person responsible for all the consequences of acts which he had wilfully per- 
formed. If death ensued, the guilty person was thus responsible for murder. 

_, But in France the position was changed by the law of 28th April, 1832, under 
which the penalty for wilful violence resulting in death, the death not being pre- 
meditated, was punishable by travaux forcés a temps. This was retained by the 
law of 13th May, 1863. (See Griolet, Verge, Bourdeaux, op. cit., pp. 413-414, 
and Garraud, R., Traité Théorique et Pratique du Droit Pénal Français, edn. 

‘bf 1924, reprinted, 1937, Vol. V.) and still holds good (Roué, P. “L’Avortement en 
Droit Pénal,” La Grande Réforme, supplement to May, 1938). 

® Attempted abortion is punishable only when the woman has not consented 
to the abortion (the woman herself never being punishable). In such cases, 
paragraph 52 of the penal code applies, stipulating that the penalty given shall 
be immediately below that prescribed for the accomplished act. In practice the 
question of the punishment of attempted abortion is complicated by the factors 
of consent on the part of the woman, and of whether the attempt was by a doctor, 
surgeon, etc. Mr. Raymond Storms (in a letter to the present writer, August, 
1938) says that paragraph 52 of the penal code applies only if the abortive 
measures, administered without the consent of the woman, have been com- 
pletely undertaken, but have nevertheless failed to take effect. Simple attempts 
are not punishable unless they are undertaken by doctors, surgeons, etc., upon 
women who have consented to the attempts. 

10 R, Garraud, op. cit., 1924 edn., p. 374, footnote, and Bourdeaux, H., Code 
Pénal (Collection Dalloz), Paris, 1938 edn., pp. 153-4. 
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indicated or administered to her for that purpose, if these 
means produce an abortion. 1e 

(c) Doctors, health officials, midwives, dental surgeons, 
pharmacists and medical students, pharmaceutical students 
and employees in pharmacies, herbalists, truss-makers and 
dealers in surgical instruments who have indicated, advocated 
or practised these measures shall be punished in accordance 
with the penalties prescribed in (a).4 

(d) In accordance with Articles 25 and 26 of the law of 
30th November, 1892, guilty persons may, in addition, be f 
temporarily or permanently prohibited from practising their 
professions, such suspension also being applicable to pharma- 4 
cists and herbalists as well as to students of these two pro- ~ 
fessions. Further, the tribunals may sentence such persons to 
not less than two or more than ten years’ exile from their place 
of residence, in accordance with Article 19 of the law of 27th 
May, 1885.14 


It is important to note that the changes in the Belgian and 
French laws were not dictated to any appreciable extent by feel- 
ings of humanitarianism. It is true that many writers objected 
to the fact that an unfortunate woman who, because of poverty, 
induced an abortion on herself, should be subject to the same » 
penalties as a professional abortionist.1* But in general, as can ‘ 


10a, If the woman dies there is a double offence which may be proceeded 
against both under Paragraph 317, and under Paragraph 309 of the penal code 
(Roué, P., op. cit.), Garraud (1924 edn., Vol. 5, p. 380) Says that the prosecution 
may be both for abortion, and for wilful violence causing death without being 
specifically intended to do so (sans intention de la donner), 

u Notice that paragraph 317 now applies to persons advocating methods for 
procuring an abortion. The sale of a catheter, with instructions for using it to 
procure an abortion would thus be punishable under this paragraph. (See also 
subsequent discussion of 1920 law.) In neither France nor Belgium does the law 
make any provision for therapeutic abortion, though it is tolerated in practice. 
(See Madame Anchel-Bach in Bulletin de l'Association Française des Femmes 
Médecins., January-March, 1937). But Nypels states explicitly that the law was 
not aimed at a doctor who procured an abortion in order to save the life ofa = 
woman whose physiological deficiencies would make normal termination of / 
pregnancy impossible (op. cit., Vol. I1). ; é 

na Interdiction de séjour—really prohibition of the right of entry to, or * 
residence in certain areas. 

12 In addition, of course, to the voluminous publications of neo-Malthusian 
writers. Towards the end of the nineteenth century, a very aggressive birth 
control movement developed in France, but it appears to have had no influence 
upon subsequent legislation. Sce Giroud, G., Paul Robin (Paris, 1937), especially 
Chapters X and XI. Spengler, J. J., in his two articles on “Birth Prevention in 
France” (Marriage Hygiene, May and August, 1936) gives an excellent and 
thoroughly documented account of the part played by various techniques of 
family limitation in depressing the French birth rate, the whole development 
being treated in its social context. A cursory account is also given by Chachuat, 
M., in Le Mouvement du‘ Birth Control” dans les Pays Anglo-Saxons, Paris, 1934, 
pp. 461-465. Giroud’s account is written from the point of view of a protagonist 
of birth control. Accounts by antagonists are given in Bertillon, J., La Dépopula- 
tion de la France, Paris, torr, and de Félice, R., Les Naissances en France, Paris, 
1910. 
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-be seen from the literature of the period, the objections to the 
existing laws were based on a realistic analysis of the ineffective- 
ness resulting from excessive severity. Concerning the position 
in France, Michel Raiter wrote, “as in the case of infanticide, the 
jury retreats from the severity of the law,’’!8 and Joseph Reinach, 
speaking in the Chambre on December 2ist, 1909, said, “There is 
another reason which explains the indulgence of our juries in 
abortion cases; it is the excessive severity of Article 317 of the 
penal code which sentences to penal servitude (réclusion) . . . not 
only the midwife or doctor who performs the abortion, but also 
the girl or woman who aborts herself.... Abortion must be 
changed from a crime to a misdemeanour (“Il faut correction- 
naliser Vavortement”’).4 Between 1881 and Igro, of the cases 
prought to trial, sentences were given in fewer than 30 cases per 
ar, and under 37 per cent of the persons prosecuted were actually 
tenced. Even when the accused were found guilty, the jury 
erally admitted “extenuating circumstances.” This finding 
in fact, true of over 80 per cent of the sentences between 
nd 1910, so that in practice the juries generally refused to 
implement the law which had been created for suppressing abor- 
tion. Clearly, public opinion was against imprisonment for 
abortion. 

As has already been remarked, the transformation of the 













abort’ ~”” ‘w occurred earlier in Belgium than in France. In the 
orm itry this transformation was easier to obtain because 
ere” ‘desire to revise the whole penal structure, a desire 
"s0ak ey h the gaining of national independence. Neverthe- 
“Tess, © < ^in France, a considerable agitation for legal reform, 


“thou e òt have any effect until after the last war. In 1891 
Georo® ” -Juulot laid a bill before the Chambre des Députés, 
proposing to “‘correctionalise” certain kinds of abortion cases, but 


18 Raiter, M. M., Avortement Criminel et Dépopulation, and edn., Paris, 1925, 
p. 113. 


4 Achard, M., L’Avortement et la Propagande Anti-Conceptionnelle (Doctoral 
hesis, University of Toulouse), Toulouse, 1917, p. 51. 


1 Raiter, M. M., op. cit., pp. 113 and 116. Allemane, F., in L’Avortement 
iminel, Carcassonne, IQII, pp. 167 et seq., says that between 1881 and 1905 
mye were 1035 acquittals and only 600 sentences, and that among the persons 
,tenced the proportion for whom “extenuating circumstances” were found was 
‘per cent in 1851-55, and 84 per cent in 1881-85, 81 per cent in 1886-90, 
ae per cent in 1891~95, 86 per cent in 1896-1900 and 84 per cent in 1901-05. 
X% Du Moriez, S., in L’Avortement, Paris, 1912 (a book upon which most subsequent 
accounts appear to be based) states, p. 24, that the acquittal rate rose from 40 
per cent before 1890, rapidly passing 70 per cent, to reach 81 per cent in 1908, 
‘in spite of the continual care not to present cases to the jury unless obvious 
‘proof existed, In these verdicts of acquittal, the jury does not declare that the 
lact is not proved, but that it does not wish to punish it—undoubtedly because 
the penalty prescribed is too great.’ 







102 MODERN LAW REVIEW Sept., 1938 


the bill appears to have met with a poor welcome. In rg1o a 
new proposal was presented by Barthou, also aiming at trans- 
forming abortion from a crime to a misdemeanour, and attempting 
to suppress abortion propaganda.!”? The same year (1910) saw 
the Lannelongue-Poirier Bill intended to cover not only the ques- 
tion of the legal treatment of abortion, but also abortion and birth 
control propaganda, while, on the positive side, it also outlined a 
system of encouragements to fertility.® None of these proposals. 
became law, though many of the clauses in the Lannelongue- 
Poirier proposal were implemented by the laws of 19201 and 1923. 
Other, extra-parliamentary attempts were also being made to 
increase the effectiveness of abortion legislation, particularly after 
horrified attention had been stimulated further by the Thomas 
Floury case of 1891.2° Numerous books, articles and pamphl 
were written on the subject, medical and social conferences w 
held to discuss the question, and such men as Bertillon, Ben 
Dumont, Levasseur, Leroy Beaulieu, and Bureau lent 
weight to the attack.?! Other attempts went further. In I 

















18 The main change suggested was to retain the penalty of réclusion only for 
persons who “habitually procured the abortion of pregnant women,’’ and to 
reduce the penalty for the women themselves to emprisonnement for one month 
to five years. See Floquet, C., Avortement ef Dépopulation, Paris, 1892, passim. 

17 The French laws of 1882, 1898 and 1908 were partly designed to prevent 
the advertisement of contraceptives and abortifacients (under the category of 
offences against public decency). But the Supreme Court (Cour de Cassation 
decided on three occasions, of which one occurred in 1910 and another in 191 
that “the advertising of substances, medicaments or remedies intended either f 
procuring abortion... or for preventing conception, cannot, of itself, and 
dependently of any obscene statement or description, constitute the off 
for which provision was made in the law of 1898.’’ (See De Roux, M., L'État ef la 
Natalité, Paris, 1917, pp. 90-91, and Griolet, Vergé, Bourdeaux, op. cit., pp. 
621-622). 

iR aaa, P., and Laborde-Lacoste, M., La Répression de la Propagande 
contre la Natalité, Aix-en-Provence, 1921, pp. 7-11. 

19 The 1920 law related to abortion and birth control propaganda, A more 
detailed discussion is given subsequently. 

20 The Parquet of the Seine, on the unexpected denunciation of a Mlle. Thomas, 
a professional abortionist who had learned her techniques by the reading of medical 
books in the library of her uncle, a country doctor, prosecuted 118 persons for 
whom Mlle. Thomas had procured abortions. Of these 118 persons, 65 benefited 
from a finding of no grounds for prosecution. The women were largely of th 
lower strata of the working class. Of the 53 for whom grounds were found, j 
were servants, ro dressmakers, 5 cooks, 4 conciérges, and 5 bread carriers, butch 
daily servants, etc. See Floquet, C., op. cit., and Talmeyr, M., Sur le Bane 
série, Paris, 1892, section entitled "Les Avorteuses de Paris.” 

21 The suppression of abortion was part of the policy of the Alliance Natidiate 
pour l’ Accroissement de la Population Française, founded by J. Bertillon in 189.~ 
(Three months after this had been founded, Paul Robin set up his counter organisa- 
tion, “La Ligue de la Régéneration Humaine, for advocating birth control and $ 
attacking the pro-natalists. (See Prevost in Balthazard, Dr., and Prevost, E., / 
Une Plate Sociale, Les Avortements Criminels, Paris, 1912, pp. 25, et seq.) The 
Alliance Nationale set up a Commission for studying the problem of French 
depopulation, and a report on the abortion question was published on behalf of 
this Commission by Drouineau, M., Rapport sur l’Influence des Avortements 
Criminels sur la Dépopulation, et les Mesures à Prendre, Melun, 1908. In July, 
1909, the Conseil National des Femmes Françaises founded the Ligue contre le 
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“Meyer of Tourcoing set up a “flying squad” to try to check abor- 
tion. A woman would pretend pregnancy and arrange for an 
abortion to, be performed on her, and just as the abortion was 
about to begin a plain clothes detective would enter and catch 
the abortionist in flagrante. A number of such cases were obtained, 
but the Mayor of Tourcoing discovered that in French law an 
attempted abortion on a woman who was not pregnant was classed 
as an “impossible crime.” 22 
While the law in France was being evaded with the help of 
‘the juries, it was generally agreed that abortion was widespread 
and probably increasing in frequency towards the end of the 
\ nineteenth century. The trade of abortionist was practised fairly 
penly, the abortionists frequently being midwives, whose legal 
` profession was to a considerable extent overcrowded.* The prices 
charged naturally covered a wide range, but working class women 
could obtain abortions for two francs and upwards. At the trial 
of Mlle. Thomas it was stated that the fees charged by this 
particular abortionist, who had been practising since 1869, ranged 
. from five to twenty-five francs for the intra-uterine injections 
which she employed.%* At the same time, self-induced abortions 
formed a very large class, perhaps the largest.** The frequency of 
criminal abortion was variously estimated—at Io0,o00 per year 
\\by Leroy-Beaulieu, at 185,000 by Balthazard, at 35 to 40 per cent 


iyime d’ Avovtement, after protests to the Minister of Justice had proved useless. 
To. increase their influence, they amalgamated with the Association contre la 
Mortalité Infantile in 1910, though retaining much of their own autonomy, and 
held a conference on abortion in Paris in 1911, with Dr. Balthazard as chairman 
and- Eugène. Prévost as principal speaker. The speeches were published in 
Balthazard & Prévost, op. cit. 
22 De Roux, op. cit., p. 81. Many writers proposed that attempted abortion 
should be punishable, even when the woman was not pregnant. i 
_ 8 Raiter, M. M., op. cit., p. 134, cites a “well-known specialist” as saying of 
midwives that “when they are pretty, prostitution catches them; when they are 
plain or old, abortion supports them.” The important part played by midwives 
was generally acknowledged, and many proposals for surveillance of midwives ` 
and maternity homes were made. Brouardel, P., L’Avortement, Paris, 1901, p. 
\ .49, wrote: ‘Of all the persons who practise abortion, midwives are by far the 
ost numerous.... Not satisfied with procuring abortions for women who ask 
em to do so, some of them employ women who hunt for clients. ... For many 
midwivés. abortion is a real business, bringing them in far more money than the 
.infequent confinements for which their services may be requested. . 
“4 Brouardel, P., op. cit., p. 49, says “the price of an abortion is, in fact, 
generally quite low, since the average is about 100 francs.” 
© %% Pelletier, M., Le Droit à L’ Avortement, Paris, 1913, p. 9, says "the prices 
charged (by the abortionists) vary greatly; they range from 200 to 20 and even 
to xo francs. I have been told of a place where abortions are procured for the 
latter, very low price; the waiting rooms are crowded from morning till night. 
` But most of the abortions are not procured by such places; women have learned 
to abort themselves, and it is the current practice, The medical means of curing 
“delays” (in menstruation) are known to-day by everybody, and it may be said 
that, at least in the large towns, there is not a woman who has not used these 
means at some time or another. Mechanical methods are used with equal ‘fre- 
, quency; the long intra-uterine catheters which are displayed everywhere in 
herbalists’ shopwindows are sufficient evidence of this. ` 
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of all conceptions by Dr. Doleris, and at 500,000 per year by Dr. 


- Lacassagne,” as compared with about 850,000 live births per year. 


These estimates show considerable discrepancies, as is only to be 
expected in a field in which accurate measurement is impossible. 
In fact, as indications of even the approximate frequency ‘of _ 
abortion, these estimates are merely informed guesses, but there 
is sufficient evidence to support the thesis that abortion was very 
widespread, at least in France,?’ at the end of the nineteenth 
century, and also that its frequency was probably increasing.” 

It is'this background which must be borne in mind when con- 
sidering the reasons for the French law of 1923, and in terms of this 
background it is clear that the essential change in the law was not 
primarily a more humane but a more efficient treatment of abor- 
tion cases. For this reason the ‘‘correctionalisation” of the 
offence removed it from the hands of the juries and transferred it 
to the Tribunals, where it was to be dealt with by. magistrates. 
Severity of punishment was sacrificed to a decrease in the acquittal 
rate of persons accused of presse abortions on eucmnisclyes and 


‘others. 


It should also be noted that in both France and Belgium the- 
attack on abortion has been accompanied by laws against con- ` 
traceptive propaganda, clearly indicating that at least in recent 
times, the object of suppressing abortion has been primarily to. 
prevent a further decline in fertility and not to dispose of a 


20 Lacassagne, Le Matin, 21st December, 1910, made a careful estimate paced 
on his inquiries in Lyon, and allowing for lower figures in the rural districts. 
Berthélemy, H., De la Répression de l’Avortement Criminel, Paris, 1917, P. 5, 
footnote 2, gives the following estimates: R. Monin, 100,000 abortions per year 
in Paris alone; Budin, 185,000 per year in France; Dr. Landroy, late President 
of the Société de Médecine, more abortions than births (during the war) ;-the 


. Société. Obsidiricale de France, a third of all conceptions. 


27 As regards Belgium, Vicomte Terlinden, Procuruer Général, in “La Lutte’ 
contre l’Avortement,’’ Bulletin des Arrêts de la Cour de Cassation, October, 1924, 
says, discussing an abortion case in which he had prosecuted, "it was ‘a case con- 
cerning a matron and a number of married women in a small town in the Walloon 
district of Brabant, and I learned on this occasion the distressing fact that even 
then—-it was between 1886 and 1891—abortion was the current practice used by ,- 
so-called respectable families for keeping down the expenses of the household.’’® 

28 Berthélemy, H., op cit.,p.7. “This feeling (of fear of the results of abortion) 
has disappeared. To-day a woman can have an abortion as easily as having a tooth 
pulled. It is nothing; it is done so quickly and with so little risk! This is whis- 


pered about in the workrooms. It is known to all classes of society, and the ill . 


spreads.” Lacassagne, op. cit., “Twenty or thirty years ago, abortion was prac- 
tised at a rather advanced stage of pregnancy, when the woman had become sure 
of her condition, after the third month.... Pasteur, by showing the need for 
anti-sepsis, indirectly stimulated ( favorisé) ‘the frequency of abortion. Practised 
at a period closer to the actual conception, abortions rarely present any com- -` 
plications, or immediate danger. The result has been a really alarming frequency 
of these abortions, and we may say, without fear of being contradicted, that there 
are more abortions than births.” Edwards, Mlle. Blanche, Bulletin de la Société 
ad’ Anthropologie de Paris, 1890, meeting of 6th November, “among the working 
class, to abort a foetus before the third month (of pregnancy) is not much more 
significant than taking a purgative. tifa 
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practice which is usually assumed to have deleterious effects upon 
women’s health.2® Arguments stressing post-abortive complica- 
tions—and they are often found in newspapers, periodicals and 
other French and Belgian literature—are not the primary ones 
which motivated the change in legislation. Birth control and 
abortion legislation are merely two sections of the extensive sys- 
tem of measures designed to encourage fertility, and cannot 
properly be considered independently of the system as a whole. 

Since birth control legislation in France and Belgium has 
important reactions on the abortion question, it is relevant to 
summarise the main clauses of the Frehch law of 31st July, 1920, 
and of the Belgian law of zoth June, 1923. The French law? 
prescribes the following penalties— 


(a) Imprisonment (emprisonnement) for 6 months to 3 years, 
and a fine of 100 to 3000 francs for anyone who incites to the 
crime of abortion, even if this incitement does not lead to any 

esult St 

(b) The same penalties for anyone engaged in the sale or 
distribution of any articles, knowing that they are intended 
to commit the crime of abortion, even if there is no subsequent 
abortion or attempt at it, or if these articles could not in fact 
cause an abortion. l 

(c) Imprisonment (prison)? for 1 month to 6 months, and 
a fine of 100 to 5000 francs for anyone who, for the purpose of 
birth control propaganda, divulges or offers to divulge, or who 
facilitates the use of methods for preventing pregnancy. 










In most countries and at most periods there have been pro-natalist policies 
d at encouraging marriage and the raising of large families. The neo- 
ian movement of the nineteenth century is an exception to the general 
l trend. In France, in particular, pro-natalist policies have been fre- 
quently applied in the past—and are being applied on a much more intensive 
scale at the present—though with little apparent success, since they did not 
succeed in countering the evident desire on the part of the population for relatively 
_ small families. But it would be an untrue simplification of the position to dismiss 
the matter in this way; the whole economic and social context of a civilisation has 
to be evaluated before it is possible to decide why given measures fail. For the 
urpose of the present article, it may be noted that the semi-official (e.g, muni- 
_ œa) encouragement of birth-control in the first half of the nineteenth century 
_ Was severely shaken by the Franco-Prussian war, which was followed by an 
intensive pro-natalist campaign. Similarly, a further impetus to pro-natalism 
was given during the last war, and the policy is now an official one. For a history 
of the French population policies, see Schöne, L., Histoire de la Population Fran- 
çaise, Paris, 1893. A previous work by the present writer, The Struggle for Popula- 
. tion, London, 1936, contains a survey of present French policy, and a forth- 
coming study, European Population Movements and Policies, will contain a survey 
of historical attempts to encourage population growth. 
A 3 Garraud, P., and Laborde-Lacoste, M., op. cit, pp. 17, et seg.; and 
Bourdeaux, H., op. cit., p. 155. 
sı Section (a) in theAct describes in detail the possible ways in which a person 
may, publicly or privately, incite to abortion. 
34 Apparently (Garraud and Laborde-Lacoste, op. cit, p. 53), the term em- 
prisonnement should have been used as in section (a). 


r 
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(d) The penalties of (c) also apply to anyone who, using 
the means specified in article 23 of the law of 29th July, 1881,38 
engages in birth control or anti-natalist propaganda. 

(e) If abortion follows any of the acts or practices described 
in section (b), Paragraph 317 of the penal code is applicable 
to persons engaged in such acts or practices.™ 


Although this law was merely the culmination of a whole series of 
partial attempts to check birth control and abortion propaganda, 
its actual passage appears to have been somewhat of a surprise. 
According to Humbert, it took exactly nine days to be drawn up, 
passed through the committee stages and voted on by the Chambre 


and the Sénat. It was proposed as an emergency measure, and 7 


was rushed through without observing customary parliamentary ; 
procedure.3® f 

The Belgian law of 1923 added a number of clauses to Para- 
graphs 383 and 384 of the penal code,” and prescribed that the 
penalties of imprisonment (emprisonnement) for 8 days to 6 months, 
and a fine of 26 to 500 francs,®* originally prescribed for offences 
against public decency, should also apply to— 


- (a) anyone who, by any kind of publicity, advocates 
(préconise) the use of any means for procuring abortions, who 
indicates the way in which they may be obtained or should be 
used, or who gives information concerning the persons who 
administer such means, with the aim of recommending these 
persons. 

(b) anyone who engages in the manufacture, distributj 


3 This law relates to the freedom of the press, and article 23 outli 
various means of publicity—speeches, shouts, threats at public meetin 
public places, documents, printed matter which is distributed or sold, %8 
sale or displayed at public meetings or in public places, ete.—which, if a crime or 
attempted crime follows, shall cause the person who made use of such means of 
ey to be regarded as accomplices. (Griolet, Vergé, Bourdeaux, op. cit., 
p. 598. 

“ That is, anyone engaged in the sale or distribution of abortifacients shall 
be treated as an abortionist if an abortion ensues. There is also a section relating 
to secret remedies and applying the penalties of (c) if these secret remedies are 
designated as means of preventing pregnancy. 

3 Eugène Humbert, in La Grande Réforme, May, 1932. Humbert, who edits 
and largely writes this monthly paper, was closely associated with Paul Robin 
and the birth control movement of the end of the nineteenth century, and still 
largely directs what is left of this movement to-day in France. 

36 Alfred Fabre-Luce in Pamphlet, 12th May, 1933. (This paper, which sup- 
ported birth control, ran for a very short time. The same is true of Le Problème 
Sexuel, which was produced by Madame Albrecht.) It should be noted, however, 


that most of the clauses in this Act had already been discussed fairly thoroughly, , 


since they formed part of the Lannelongue-Poirier Bill, large sections of which 
had already been passed by the Sénat. (Garraud, P., and Laborde-Lacoste, M., 
op. cit., p. II.) 

3 Codes Edmond Picard, op. cit., p. 34. The clauses are summarised. 

88 Increased in the same way as the fines under paragraphs 348 to 353, con- 
cerning abortion. 
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“wblicizing of any drugs or instruments specially intended 


ant curing abortions, or advertised as such. 


“w anyone who displays or distributes goods (objets) 
specially intended for preventing conception, or who causes 
the advertising (aura fait de la réclame) of such goods in order 
to encourage the sale of them. 


(d) anyone who, with a view to profit, encourages the desires 
of others by displaying, selling or distributing literature which 
gives information concerning the methods of preventing con- 
ception, advocates the use of such means, or indicates the 
manner in which they may be obtained or used. 


(e) anyone who with a view to trade or distribution, en- 

\ gages in the manufacture, importation, distribution or adver- 

\ tising by any kind of PUbey, of the literature implied in 
z section (2). 


As in France, the underlying motive for this change in the law 
was the attitude to the declining birth rate. In an address given 
by Vicomte Terlinden, procureur général, in 1924, this aspect 
was stressed to the exclusion of almost all other questions.%® 
If the French and Belgian laws were effective in practice they 
would almost certainly lead to the adoption of coitus interruptus 
and the use of the safe period as the commonest means of regulating 
regnancy. In fact, the laws seem much more ominous than they 
really are. In the first place, neither country legally defines the 
condom as a contraceptive but as a protection against venereal 
disease. One of the most commonly .used contraceptives thus 


‘remains outside the provisions drawn up by the law. Secondly, 


even in France it is not quite clear if all other forms of con- 
traceptives come within the sphere of the law. Certainly, the 
sponge is not on the prohibited list, and Monsieur Paul Bogelot, 
a lawyer who has obtained the acquittal of various clients charged 
with selling pessaries, etc., believes that the law allows the simple 


89 Terlinden, op. cit., pp. 1-5. Vicomte Terlinden said that the falling birth 
rate in France meant that France was committing suicide, and added tbat Belgium 
was committing suicide by the same means. He mentioned that it was through 
cognisance of this fact, and of the factors giving rise to it, that the Belgian parlia- 
ment passed the Bill, introduced by Count Carton de Wiart, to amend paragraphs 
383 and 384 of the penal code. In the rest of his address, the speaker stressed the 
inadequacy of the existing law—the new law had not been applied in many cases, 
and the abortion law was largely ineffective, in spite of the fact that the procureur 
had the power to send accused persons for trial in a magistrate’s court, instead 
of before a jury—and urged the repeal of the “professional secret” of doctors in 
cases of abortion. He said, “not until . . . the medical secret is repealed, and by 
this repeal we are enabled to reach the maternity homes and effectively scrutinise 
the midwives and the accoucheuses . . . will the evil be exorcised.” (P. 12.) 

40 This is true of all the countries concerning which informdtion has been 
obtainable. 
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sale of contraceptives and only prohibits propaganda in favour of 
birth control. There is, in any case, a large legitimate sale of 
douches and a small clandestine sale of pessaries in France.” 
In Belgium the significance of the law is even less clear. Scientific 
works on contraception do not, according to the decision of the 
Belgian Supreme Court of Appeal ‘on 7th December, 1931, come 
within the scope of the law. Further, it would appear that only 
those propagandists who have a profit motive, and only those 
commercial dealers who indulge in propaganda or display, can 
be touched by the law. The Belgian birth control movement, 
organised by Marc Lanval, manages to escape prosecution, and 
has a membership of about 10,000. According to Lanval, the fe 
net result of the 1923 law is that “in practice the benefit of con- 
traception remains without hindrance for those who know—i. 
the upper classes—but the poor are not even aware of the sub- 
ject.” The effect of.the anti-birth control legislation in France 
and Belgium is thus probably to make it difficult for people to 
obtain contraceptives but certainly not completely to prevent 
their use. This factor of hindrance, combined with the existence 
of large Catholic elements in the French population and a Catholic 
majority in the Belgian population, explains the success which 
meets books or pamphlets describing the “‘safe period” method. 
One such book, originally published in 1935, is estimated to Have: ra 
sold well over 600,000 copies by July, 1937. 

The restrictions imposed on the birth control movements in 
France and Belgium give a prima facie case for believing that the 
result would be largely to destroy any useful elements contained 
in the abortion laws of 1867 and 1923. The available evidence 
supports this view. Of the position in Belgium, Lanval says “‘it is 
generally accepted that 55 to 60 pregnancies out of a hundred are 
interrupted artificially, ”® while Dr. Keiffer estimated that between 


` Ist January, 1919, and 31st December, 1923, ere were between / 
i 


= 


1 Spengler, J. J., op. cit. í 

42 Soluble pessaries are advertised in at least one French paper. 

43 Information given in private correspondence. 

4 In Marriage Hygiène, May, 1937. 

45 French law seems to be fairly strict as regards assiduous propagandists. 
For example, Jeanne Humbert, wife of the Editor of La Grande Réforme, was 
sentenced in 1934 to three months’ imprisonment and fined 100 francs for quoting 
a sentence from a book of Victor Margueritte. The book had already sold 45,000 
copies without any attempt to bring the author to trial. (Le Problème Sexuel, 
November, 1934.) 

48 Marchal and Méro, La Liberté de la Conception, Lille, 1935. Many books on 
the “safe period” have been published in France and Belgium, including at least 
one written by a Catholic priest—Father Mayrand, O.P., “Un Problème Moral: 
La Continence Périodique dans le Mariage, suivant la Méthode Ogins,'’ Coublevie 
(Isère), 1934. See also Mariage et Natahié (Report of the Congrès de la Natalité), 
Bruxelles, 1932, passim. 

47 Marriage Hygiène, op. cit. 
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750,000 and one million abortions. In the same period there were 
749,470 confinements, and the courts prosecuted only 3323 
abortion cases and sentenced only 283 persons. Mlle. Tilla 
Vulhopp, a serious student of Belgian population movements, 
estimates abortion frequency at 150,000 to 200,000 per year, as 
compared with about 150,000 births per year.” In France the 
present situation is very similar; even those who support the 
present law admit that it is ineffective. The Alliance Nationale 
contre La Dépopulation,® in a tract Sur l Avortement, published in 
January, 1937, asserts that ‘‘in the large towns there are more 
abortions than births, and they are spreading into the rural 
districts; it would be an understatement to say that there is one 
abortion for every two births in France.” The pamphlet proposes 
at the law should be more stringently applied and suggests a 
method similar to that used by the Mayor of Tourcoing in rgoo, 
substituting, however, a pregnant woman to avoid the question 
of ag “impossible crime.” Speaking at the 1937 Medical Con- 
ference on fertility, M. Risler, President of the Conseil Supérieur de 
la Natalité said, “It is estimated that the figures (of abortions 
in France) range between 300,000 and 500,000 per year... and 
I believe that the latter is closer to the truth.’ Similar estimates 
. of the amount of abortion are quoted by the authors of the 
’ “Clamamus Bill” for modifying the laws of 1920 and 1923, the 

estimates deriving from Professors Mauclaire and Audibert,® 

while Dr. Jean D’Alsace, who was for many years associated with 

the sexual reform movement in France, says that “from very 

reliable information I can estimate that in Paris there are at least 

125 abortions for every roo births.” Eugène Humbert, in a con- 

versation with him, expressed the belief that quite apart from the 

professional practice of abortion, there are a great many self- 
induced abortions, intra-uterine injections being commonly used, 
and also that urethral catheters, sold nominally for the treatment 
of venereal disease, are employed by women to produce abortion. 






` 









48 Memorandum of the Belgian Ministry of Health, n.d. 

49 National Life, May, 1931. 

50 ae is the present name of the Alliance nationale pour Paccroissement de la 
itlation. 

į! This body, which is attached to the Ministry of Health, was set up im- 
iately after the war. It studies the various problems which are associated 
the main question of fertility. 

La Médecine Générale Française, March, 1937. 

53 Proposition de loi tendant à organiser la protection sociale de la maternité et 
de l'enfance, etc., 2nd reading, 31st March, 1933. 

5 Ina private letter of 4th October, 1937. In a conversation in August, 1937, 
Humbert claimed that among the girls working in department stores in Paris, 
he knew of many cases of girls having 2 or 3 abortions a year. In the supplement 
to La Grande Réforme, May, 1938, Humbert asserts that there are 800,000 
abortions per year in France. 
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Certainly, the methods of procuring abortion are common know- 
ledge. A book by G. Hardy, undated but apparently written 
about 1914, gives a detailed account of the various methods and of 
the precautions to be taken. This book is sold clandestinely, but 
there is no great difficulty in obtaining it, and some hundreds of 
thousands of copies are reputed to have been sold. 

Some interesting information on the prevalence of abortion 
in France is given in reports made by the departmental sections 
of the Conseil Supérieur de la Natalité in 1937. Of the Départe- 
ment du Nord, it was said that abortions were as frequent in the 
rural districts as in the towns, and the procureur de la République 
for Hazebrouck asserted that “the practice of abortion is spreading 
increasingly in this arrondissement, especially in the rural areas 
where the population, previously rather ignorant of the practice/ 
to-day seems very well acquainted with the methods which c 
be used.” According to the procureur for Valenciennes, conditisns 
in his area showed a high frequency among the working class, 
especially the Polish immigrants. The figures given for Lille show 
the paucity of prosecutions and sentences under the 1923 law. 
Between 1932 and 1936 only 70 cases were prosecuted and only 
26 persons were sentenced. The magistrates in the Département 
generally believed that the ‘“‘correctionalisation” of abortion had 


j 


7 


been a valuable change, but agreed that the law was not carried 


_ out effectively, and a number of witnesses suggested that the 19237/ 
law should be amended to dispense with the obligation of provirfg 
pregnancy in order to prosecute abortionists.” Considerably more 
information was given for the Département de la Seine Inférigure, 
for which it was estimated that there were 10,000 abortions per 
year, as compared with about 18,000 live births, and that since 
1922 there had been about 150,000 abortions. In the towns the 
abortion rate is much higher, while there are still rural districts 
where abortion is practically unknown. The author of the report 
on the Seine Inférieure believes that there is a close connection 


between abortion and the employment of women, especially of ` 


married women, only partly associated with the fear of being dis- 
missed on account of pregnancy, and concludes that “the emplo 
ment of women is, in any case, anomalous, the employment 
married women is imprudent, and that of women who have childr 


5 La Question de Population et Le Problème Sexuel, contenant une Etude zy 
l Avortement, sa Nécessité, ses Procédés, ses Dangers, originally entitled L’ Aguas 
ment, sa Nécessité, ses Procédés, ses Dangers, published 1914. According to Himhaju 
N. (Medical History of Contraception, London, 1936, bibliography), “Hardy” is the 
pseudonym for Giroud, author of Paul Robin. 

5¢ The Conseil Supérieur is attached to the French Ministry of Health. 

5 Maurice Gand, Rapport sur les avortements criminels dans le Département du 
Nord, 1937. (In typescript.) 
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is monstrous.’ In summing up, Dr. Siredy emphasised two courses 
of action generally believed to be necessary for checking abortion 
—the more effective application of the existing law, and the pro- 
vision of substantial material assistance in respect of children in 
order to decrease the disadvantages of child-bearing and rearing— 
and indicated that there appeared to be a general acceptance of 
J. L. Faure’s thesis, “If the State wants children, let it pay for 
them.’ 
FRANCE 


PROSECUTIONS UNDER PARAGRAPH 317 OF THE PENAL CODE AND UNDER THE 
Law oF 31ST JULY, 1920. 















































y Results of Prosecutions -~Persons 
Year Number of Sentenced to Fined 
z : only 
Persons Imprisonment | Imprisonment 
Case s] f Involved Acquitted of ever I year | of Teer or less 

192 434 75 79 269 1k 
1926 199 400 98 82 206 I4 
198 408 IO 83 212 12 
394 go 9I 202 II 
529 83 54 381 11 
73 48 263 tr 
77 34 262 8 

57 49 281 
61 26 256 9 
78 23 197 3 
— — 8 2 
2 T 3 4 
xX — 3 _ 
I — 5 m 
7 Ta 10 4 
3 = 8 ie 
I 1 13 9 
4 Io 2 





nce and Belgium are sadly lacking in precision, 
ndantly clear the fact that in neither country 
apparent success in checking abortion. On 
i-birth control laws are largely ineffective, 
can be judged from the number of prosecu- 
ions and sentences.*! (See accompanying Tables.) 


\ 58 A. Cauchois, Rapport de la Commission de la Natalité de la Seine Inférieure, 
1937. E typescript.) 

© A. Siredy, Rapport Général sur la Répression de l Avortement, 1937. (Minis- 
tère e i Santé Publique, XIV" Congrès des Commissions Départementales de la 
Natalité 
. _ ® The statistics for France and Belgium have been obtained through the 
kindness of the Ministers of Justice of these countries. 

& Mile. Blanchier, in the Bulletin de l'Association Française des Femmes 
Médecins, December, 1933, said ‘‘as regards contraceptive prophylaxis the French 
law aims only at propaganda and respects freedom of thought and scientific dis- 
cussion. The judgments and sentences are few, and the law rather variable in its 
application, but to warrant a prosecution there must be propaganda, and to 
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BELGIUM 
NUMBER OF PERSONS PROSECUTED UNDER PARAGRAPHS 348 TO 353 (ABORTION) 
AND THE LAW OF JUNE 20TH, 1923. 


Paragraphs 348-353 A ee 


Year Magistrates’ Courts®? Higher Courts® Magistrates’ Courts 
Acquitted Sentenced | Acquitted Sentenced | Acquitted Sentenced 


1926 10 81 — — I 4 { 
1927 17 106 — 3 — 7 
1928 27 80 — — I 
1929 18 57 I I I 
1930 16 52 — — 2 
1931 12 55 ee = =a 
1932 13 70 JE E =. 
1933 25. 37 = ae 2 
1934 22 48 =a oe oe 
. 1935 15 48 > = 8 





















Yet by hindering the spread oï birth control information 
compel women to have recourse to abortion, the large bulk of 
is untouched by the courts.“ By hypothesis the officials in 
and Belgium cannot advocate birth control, even thou, 
of them believe that where birth control knowledg 
abortion tends to decrease in importance. They are t 
to urge the more stringent application of the existi 
negative measure, and the encouragement of fertilig 
one.® But the available evidence shows that, s 
and Belgian schemes of encouragement to famiy 
if any, effect; certainly, they do not seem t 
number of abortions. It is, of course, extreme 
whether or not a given social measure designed 
really ineffective, since its quotient of effecti 
simply in slowing down the rate of decline. F 


warrant a sentence there must be proof of propagandis 
Belgium, Father V. Fallon, a noted authority on Belp 
letter to the present writer (June, 1938): “In any c 
does not achieve its aim, or does so only imperfect”. 

tribution of contraceptives, the prohibition applies only ‘to propaganda carri 
on with a view to profit, to display or to distribution. The discreet sale (of con 
ceptives) is not prohibited. Advertisements, insertions in the newspapers, usua; 
escape prosecution because they are made in general or vague terms, which at 
understood by the ‘knowing’ public, but which evade suppression.’ 

82 Tribunaux correctionnels, ‘ 

8 Cours d’Assises—cases tried by jury. 

84 This is clearly the case even in France, where the acquittal rate in abortion 
cases has fallen very greatly since the change in the law. 

8 An inquiry made by the Association Française des Femmes Médecins pro- 
duced the following conclusions: “First, there must be an attack on the main 
causes of abortion. Secondly, the public must be taught the dangers of abortion. 
Thirdly, the law must be applied rigorously and with severity.’’ There was 
apparently no desire to increase the penalties for abortion. (Bulletin de 
l Association ..., January-March, 1937.) 
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ysisuoo Aeur ssousdble to make’a closer analysis for the year 1931, 
iy e] aster o}family allowances and other forms of assistance 
~  gSpnif o} 3NOUHP Atspread, though they had not yet been made 
ay} psonper savy E allowances were given almost exclusively to 
‘oyy pey IALY SITS and employees, and on this basis a correlation 
young Oy} ‘Tey mM@dertaken. For those Départements in which the 
əanysod @ se Armales engaged in industry was above the average for 
e se ‘smej 3rnents, the fertility (in the form of gross reproduction 
> weaLp snythe Départements was correlated with the percentage of 
i ‘spea ids ¢ners and employees enrolled in family allowance schemes. 
-Jueu usefficient of correlation was — -068 + +164, which is in- 
jouer,7;nt, and though the correlation suffers from a number of 
nym idable crudities, the small size of the coefficient is fair 
; kay ence of the absence of association between family allowances 
__Afertility in 1931. This does not mean that material assistance 
ound to be ineffective. But it would imply that effectiveness 
d require, apart from other factors, more substantial monetary 
ements than were being offered in 1931. This fact is fully 
sed in both France and Belgium by the associations 
re campaigning against the continued decline in the 
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rds Germany a good deal of attention has been drawn 
ġ rise in the birth rate of that country, and analyses 
responsible for this rise generally lay considerable 
e reduction in the frequency of abortion. Some 
the fall in abortion frequency are given in a 
the present writer, and are summarised, 
new material, in the following Table. 


NCY SHOWN BY THE RECORDS OF THE SICKNESS?” FUNDS 
A.E.G.), AND LÜBECK AND OF THE Munic WOMEN’S 
LINIC AND MIDWIFERY SCHOOL. 


Number of Abortions 
umber of Number of per 100 
bortions Normal Births Normal Births 






: 1930 . 3705 8267 44:8 

i 1931 . 3079 6843 45°0 

: 1932 . 3119 5864 532 

i : 1933 - 2468 5472 45'I 
| 1934 . 2232 7328 30°5 


8 The Struggle for Population, London, 1936, Chapter IT. 


8? The data for Dresden and Berlin (Allgemeine-Elehtrizitats-Gesellschaft) are 
from Glass, op. cit., p. 30, where the relevant documentation is given. The data 
for Lübeck are from Hillmann, “Die Fehlgeburten in Lubeck im Jahre, 1935,” 
Reichs-Gesundheitsblatt, 17th June, 1936, and for Munich from Ploetz, A., “ Gebur- 
ten und Abortusfille,”’ Archiv für Rassen—und Gesellschaftsbiologie, 2, 1936 (July). 
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Even more striking figures are given for Berlin (Aligemeine 
Oriskrankenkasse) by Burgdorfer.®* 


Number of Abortions 


Number of Number of per 100 
Abortions Normal Births Normal Births 2 
1929 ; 6100 5900, 103°4 ' 
1935 . 3654 21780 16:8 
1936 . 3619 22405 162 


. Various reasons are given for this decline in abortion, though 
of course it is impossible to tell how far the figures give any real 
indication of the change in the position.® The explanation of the 
figures lies partly, at least, in the fact that under the National- 
Socialist régime abortions are notifiable, and at the same time the 
courts have been ordered to apply the existing law with greater : 
stringency.”° Consequently, whereas in former times womer 


f 


% The figures for 1929 and 1935 are from Burgdörfer, F., in Kühn, A., Br 
dörfer, F., and Staemmler, M., Erbkunde, Rassenpflege, Bevölkerungspolitik, 
zig, 1936, p. 277. Those for 1936 are from Burgdörfer, F., Völker am Abgrun 
edn., Munich-Berlin, 1937, pp. 32—33. The abortions recorded are designa 
“miscarriages” (Fehlgeburien), but are generally regarded as being alm, 
clusively induced and not spontaneous. On this point see the state: 
H. Eymer in Ploetz, A., op. ctt. 7 

° Hodann, M., History of Modern Morals, London, 1937, p. 2 
“Of course, these Draconic laws (this must refer to the laws existing 
—see following footnote) failed to stop all illegal abortions in Germa, 
1934 many women travelled from Denmark to Berlin in order to ha 
of a wider choice of doctors and facilities than Copenhagen could 
Scandinavian Exchange was more persuasive than all the mor 
Berlin Medical Council.”’ 

70 Under Article 12 of Order No. 4 for administering the 
erbkranken Nachwuchses, every interruption of pregnancy 
tion) occurring before the completion of the 32nd week of pr, 
birth, must be notified in writing to the competent me 
days. The persons responsible for this notification are 
midwife called in to help. But anyone else called in to 
persons in the same household as the pregnant woman 
the medical officer if no doctor or midwife has been c 
25th July, 1935, p. 1037). 

The abortion law itself has not been made more string; 
abortion law derives from the code which came into force 
German Empire on 1st January, 1872. Paragraphs 2 
following penalties: (a) for a woman who has an abor 
troyed in the womb, penal servitude up to 5 years, tho, 
a minimum of 6 months if there are extenuating circu’ 
penal servitude—Zuchihaus—is one year; see Von L 
schen Strafrechts, 22nd édn., ed. E. Schmidt, Berlin—Leipzig, 1932, Vol. I, p. 3 
(b) the same penalties for the person who administers, with the consent of th, 
woman, the means resulting in abortion or in the destruction of the foetus in the, 
womb; (c) penal servitude up to to years for anyone administering, for money, ^, 
the means resulting in abortion or in the destruction of the foetus in the womb; 
(d) penal servitude for not less than 2 years for anyone administering, without the 
knowledge or consent of the woman, means resulting in abortion or in the destruc- 
tion of the foetus in the womb. If death ensues, the penalty shall be penal 
servitude for not less than 10 years, or for life. (See Drage, G., The Criminal Code 
of the German Empire, London, 1885, p. 249.) In 1926 the law was modified, 
largely as a result of pressure by the Socialist Party (see Hodann, M., op. cit., 
p. 228, and von Ungern-Sternberg, R., The Causes of the Decline in the Birth 
Rate within the European Sphere of Civilisation, Long Island, N.Y., 1931, p. 148) 
in the following way: (a) imprisonment—z day to 5 years—for a woman having 
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clause may embrace cases of “psychic injury” where economic 
circumstances are very poor.” 

In Sweden, as in Denmark, there is considerable difference of 
opinion as to the frequency of abortion. Dr. Edin, on the basis of 
an inquiry undertaken by the Medical Board, believed that there 
were more than 10,000 criminal abortions per year.®° Dr. Sund- 
quist, who was a member of the 1934 committee, regarded 10,000 
as a minimum figure.8! Professor Gunnar Dahlberg considers that 
a third of all illegitimate pregnancies and a sixth of all legitimate 
pregnancies are aborted, which would imply not less than 21,000 
abortions in 1934. Finally, Madame Ottesen-Jensen, president 
of the only effective birth control organisation in Sweden, suggests 
that a figure of 50,000 abortions per year would not be an exag- 

eration of the actual position.8 There is, however, general 
agreement that criminal abortions are not usually performed by 
doctors. Working-class women usually go to “quacks,” or induce 
their own abortions, while the wealthier women are supposed to 
go to. Copenhagen or Oslo to have their abortions performed by 
doctors.84 The Swedish committee of 1934, like the Danish com- 
mittee,.recommended a fundamental reconstruction of the law 
relating to abortion. It proposed the legalisation of abortion on 


780 This is confirmed by a letter (of August 29th, 1938) from Mr. H. H. Koch, 
of the Danish Socialministeriet, according to which “a doctor will be able to plead 
that the results of a further birth on the mental health of a woman who has six 
children and whose husband earns a very small wage, is a sufficient reason for a 
legal abortion.’’ Apparently the reason for postponing the application of the new 
law is in order that the government may have sufficient time to carry through 
social reforms designed to reduce the economic and social motives which impel 
women to have aw 


80 Edin, K. A., Undersdkning av Abortférekomsten i Sverige under Senare Ar, 
Lund-Malmé, 1934. A table on pp. r0 and 11 gives the results of an investigation 
made by sending questignnaires to all doctors, midwives, hospitals and institu- 
tions. The analysis shows a total of 10,445 abortions, 245 of which were thera- 
peutic. Some of the remainder were certainly spontaneous, but there must also 
have been a considerable number of abortions at an early stage of pregnancy, 
which did not come to the notice of the various persons to whom the question- 

_ naires were addressed. The 1935 report of the Swedish abortion committee 
\ (pp. 17 and 170) states that in one month of 1934, according to a questionnaire 
sent to all doctors—732 women asked doctors to perform abortions on non- 

° therapeutic grounds. This would mean nearly 8800 in a year. There is, of course, 
no way of telling how many of these women eventually manage to obtain abortions, 
nor how many women who did not approach doctors also managed to have abor- 
tions. The average number of live births per year was about 87,000 in 1931-35. 

51 In a discussion with the present writer in September, 1937. 

82 In a discussion in November, 1937. 

3 In a discussion in September, 1937. 

84 This, however, was denied by competent persons in Oslo. 

3 The penal code, modified by the Act of 30th June, r92r, prescribes the 
following penalties: (a) imprisonment for a woman having an abortion; if the 
attempt is unsuccessful, imprisonment for not more than six months, or a fine. 
(6) Anyone helping to procure the abortion shall receive imprisonment for not 
less than six months, or hard labour for six months to two years. The maximum 
term of imprisonment is reduced to one year if the attempt is unsuccessful, and is 
increased, if an abortion is procured for gain or habitually, to hard labour for one to 
six years (not more than one year if the attempt fails). (c) If the woman has not 
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ethical, eugenic and social grounds. These proposals were then 
given to a committee of the Population Commission for con- 
sideration, and the social indications were excluded, mainly on 
the ground that it is better to provide social conditions which 
would enable women to bear children without thus being reduced 
to destitution, rather than to accept the possibility of destitution 
and allow women to have their pregnancies interrupted. On this 
basis a law was drafted, and was passed on 17th June, 1938, and 
under this law abortion is permissible on therapeutic, eugenic and 
ethical but not on social grounds. 

In Norway, too, the committee set up to consider the question 


of abortion reported in favour of a fundamental modification of . 


the law, making it permissible to procure abortions on medical, : 
ethical, eugenic, humanitarian and social indications.§? But, so 
far, no legislative action has been taken, and the penal code of 
1902 still applies. As regards abortion frequency, the committee 
estimated that there were between 3575 and 5425 induced apor- 
tions per year. But Dr. Gerda Evang, who is closely assodiated 
with the Oslo birth control clinic, considered that it was probably 
much higher. This conclusion is also suggested by an analysis of 
the annual reports of the Oslo birth control clinic.®° the table 
below shows the number of past births and abortions reported by 
patients attending the clinic in the years indicated. 


No. of Births No. of No, of abortions 
reported abortions reported per 100 births 
1931—34 . 3059 692 22°6 
1934 . 1936 547 28-3 
1935 5 2460 693 28:2 
1936 . 2222 762 343 


given her consent, the penalty shall be hard labour for six months to two years if 
the attempt fails; for six months to ten years if abortion results; for ten years or 
life if the woman is severely injured by the abortion, and for life if she dies. 
Therapeutic abortion was allowed, as in Denmark, though not expressly provided 
for. 

88 The law comes into force on 1st January, 1939. The penalties for infractions 
of the law, in cases where there are legal grounds for the abortion, but where 


abortion or attempted abortion is performed by an unqualified person, or for / 
giving false information in reply to the inquiries specified by the law, are relatively“ 


mild, not amounting in any case to more than one year of imprisonment. Bu 
outside of these cases—that is, in cases of abortion on grounds not permitted by 
the law, of abortion without the consent of the woman, etc,—the existing penal 
code still appears to be applicable. 

8? Humanitarian and social grounds are linked together in one category. 
Presumably this category could include cases of “social suffering” which might 
arise with the birth of an illegitimate child, 

88 A woman having an abortion shall receive not more than three years’ 
imprisonment. Anyone helping to procure an abortion shall receive not more than 
six years’ imprisonment. (Not less than two years, if without the consent of the 
woman; and for life, or for not less than six years if the woman dies as a result of 
the abortion.) 

8° M¢drehygiene Kontoret i Oslo, Beretning for 1924-34, 1934, 1935 and 1936. 
The first line of the table covers the period 27th November, 19317 to 1st January, 
1934. The remaining lines cover the single years indicated. 
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The upward trend of abortion is probably not genuine, but is 
based on a growing confidence of the patients in the clinic and 
an increasing willingness to give details concerning previous 
pregnancies. Assuming that the figure for 1936 is indica- 
tive of the situation in the whole of Norway, there would have 
been in 1935 about 14,360 abortions as compared with 41,870 
births.® 
Some light is thrown upon the situation in Scandinavia by the 
facts concerning the development of the birth-control movement 
in the three countries for which abortion data have been given. 
It is commonly believed that modern contraceptive practices are 
\ widely spread in Scandinavia; in reality this belief is quite un- 
justified. In Denmark, according to Dr. Axel Tofte, there are 
still no birth control clinics, and advice on this subject is given 
almost exclusively by panel doctors. The State hospital in Copen- 
hagen has an ante-natal clinic, and the clinic for women’s diseases 
gives advice on birth control in cases where it is regarded as essen- 
tial. There has, however; been considerable pressure from doctors 
to change this position,®! and particularly to repeal the law under 
which birth control propaganda is deemed an offence against public 
decency,®!* and under the law which was to come into force on 
ist April, 1938, it is ordered that “clinics shall be established by 
public enterprise, wherein persons of both sexes shall have access 
to correct and warrantable instructions in sexual hygiene ...,” 
and “the advisory functions of the clinics . . . shall be performed 
by qualified doctors assisted by trained nurses.” Finally, “it is 
incumbent on the counties to ensure that the clinics... be 
established in sufficient numbers before rst April, 1938.’ 
Denmark is, as atresult of the new law, well ahead of the other 
two countries. In Norway a movement for birth control clinics 
effectively began in 1924, under the initiative of Madame Katti 
Anker Møller. There are now twelve clinics in Norway, privately 
and independently run, but all springing from the same initiative, 
\and in recent years they have been officially recognised to the 
extent of receiving grants-in-aid from the National Health 
Insurance Fund and the local government authorities. But they 
still just touch the fringe of the population, and probably the 


20 If the figures for Oslo are correct, the estimate for the whole country may be 
too low. In the rural areas birth control is rather primitive and abortion widely 
practised. 

"i See Dr. Leunbach, “La Réglementation des Naissances et de l’Avortement 

+ en Scandinavie” (Le Problème Sexuel, July, 1934). Leunbach, in his report on 
Denmark (in International Medical Group for the Investigation of Contraception, 
5th issue, 1934) says that in 1932 a clinic for poor persons was set up by the 
World League for Sexual Reform. 

sie Or the offensive advertising of birth control appliances. 

2 Now ist October, 1939. 
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twelve clinics do not see more than 12,000 patients per year. 
Cottus interruptus is thus probably still the chief method of birth 
control, and this helps to throw some light on the relatively high 
frequency of abortion.® 

Sweden is much more backward than Norway. There it is 
not so much a question of legal bars as of the lack of co-operation 
from official and voluntary institutions. There is still a law which 
can be used against any birth control movement—passed as a 
result of a panic caused by a militant birth control movement 
which had begun to develop among working-class organisations—~ 
but it has rarely been enforced except against pedlars who sell 
contraceptives at public markets.°%* There is, in fact, a number of 
birth control clinics in the country—one private clinic, and four 
municipal clinics—-but the table given below shows the extent t 











which these clinics are used.*4 i 
Number of patients seen 
by the various bir tthe 
control clinics 
Stockholm 1933/4|1934/5 1935/8 1936/7 
(a) Sabbatsberg Hospital clinic . : . | 102 |} 244 ? 
(b) Riksförbundet clinic (privates) . . | 400 | 335 vA ? 
Göteborg municipal clinic z . e] ų— 178 | 748 75 
Malmö municipal clinic . : . > . — 88 Ly 48 ? 
Lund municipal clinic . ‘ 3 : — — Í 


* Excluding inquiries by letter, amounting to over 5,000 in/ the period. 
This table slightly under-estimates the use of birth control clinics, 


*® Naturally birth-control clinics are not the only means whereby contracep- 
tive information is spread. But the investigation in Sweden, referred to sub- 
sequently, shows that in Sweden, at least, the absence of any effective birth-control 
movement has seriously hampered the spread of modern contraceptive techniques. 
In the early days of the Norwegian birth-control movement, its development was 
hindered by paragraph 377 of the penal code, prohibiting the advertising or public 
exhibition of contraceptives, but since a test case in 1927, in which the Oslo clinic 
was involved, the law has fallen into abeyance. (Information from the annual 
reports of the Oslo clinic, and conversation in September, 1937, with Dr. Gerda 
Evang and the superintendent of the clinic.) As regards Denmark, the Population 
Commission believes that the knowledge of male methods of birth control is 
thoroughly widespread. The use of pessaries and other female methods is, of* 
course, much less widespread. 

%0 This law, passed in rgrz, has been repealed by the last session of the Riks- 
dag, and will not be in force after 1st January, 1939. According to information 
received from Mr. E. von Hofsten, the trade in contraceptives will shortly be 
licensed. 

9% Gdrdlund, T., “ Battre polikliniker for födelsekontroll” (Morgonbyis, April, 
1937). But information recently received from Mr. Erland von Hofsten gives 
rather different figures for the Riksförbundet: 747 patients in 1933-4; 782 in 
1934-5; 838 in 1935-6; and 1,884 in 1936-7. The partial figures for 1937-8 show 
a continuance of this progression. These figures were specially collected, and are 
almost certainly more correct than those given by Gardlund. The figures for the 
Sabbatsberg clinic are, however, apparently correct. According to Mr. von Hofsten, 
The number of patients attending this clinic fell to 75 in 1936-7, but the partial 
data relating to the period October 1937 to August 1938 show a rise to 151. But 
the numbers for both clinics are in any case very small. 
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for the Riksförbundet för Sexuell Upplysning also has contracts 
with doctors in various parts of the country, on the basis of 
which contraceptive information is given to the local inhabitants. 
But even allowing for this undervaluation, it is still obvious that 
there is, apart from the Riksförbundet, no real birth control 
movement in Sweden. Even the existing clinics suffer from 
official indifference. In the Sabbatsberg hospital there are two 
clinics (abortion and psychiatric clinics) which receive each year 
about 1000 women who have attended as a result of undergoing 
criminal abortions. Each year about roo of these women return 
having had another abortion less than a year after the previous 
one. Yet these women are not sent to the municipal birth control 
clinic in the same building. These facts help to explain why a 
Xecent investigation showed that of the patients attending the 
_Stockholm clinics and the Sabbatsberg obstetrical clinic, well over 
60 per cent. were, or had previously used coitus interruptus as their 
method of birth control.” As a corollary to this, according to 
Madame Ottesen Jensen, women in the outlying districts know 
nothing about modern birth control methods but all of them know 
‘how to procure abortions. Here, again, this fact is being recog- 
nised, and the establishment of birth control clinics is an essential 
part of the recommendations of the Swedish Royal Commission 
on population. 

Correlating the information given in previous sections with the 
trend of fertility, it must be concluded that the desire to control 
reproduction is common to the women of all the countries to which 
reference has been made. Or, as Norman Himes puts it, “the 
desire to control conception is a wellnigh universal culture-trait, 
universal, that is, in time and space.” Accepting this premise, it 
follows that, in cases of necessity, women will have recourse to 
any method, no matter how dangerous the consequences, to 
prevent the birth of children they do not want. In these circum- 

‘. stances there are very few methods by which the injurious con- 
` „sequences of abortion may be avoided. First, by providing women 
with effective means of preventing conception, so as to dispose as 
far as possible of the problem of interrupting pregnancies.® 
Secondly, by providing the kinds of material assistance which 


% Gdrdlund, T., “Vissa uppgifter om preventivteknikens utbredning.” 
Betänkande i Sexualfragan (1936), Appendix rz. See also same author, same report, 
Appendix 12, ‘‘ Férefintliga Radfragninsbyraer for Sexualupplysning i Sverige.” 

56 For a survey of the various proposals and measures for social reform in 
Scandinavia, see an article by the present writer, “Population Policies in 
Scandinavia,” Eugenics Review, July, 1938. 

°"? Some inquiries have shown an association between use of contraceptives and 
frequency of abortion. But it is only logical that if women are prepared to use 
means for preventing conception, they will also be prepared to have abortions if 
the contraceptives have failed. 
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will reduce the necessity, as it is seen through the eyes of the 
women concerned, to prevent pregnancies from going to term. 
Thirdly, in cases in which women have become pregnant but insist 
on preventing the birth of children, by providing facilities in 
which the injurious consequences of abortion may be reduced to 
a minimum—that is, by allowing the performance of abortions 
by skilled practitioners under conditions of asepsis. 

These suggestions clearly need elaborating, particularly the sug- 
gestion referring to material encouragement to fertility.°° Assis- 
tance might take many forms—family allowances, rebates in rent 
in relation to the size of the family, special provisions for ensuring 
that married women who continue in paid employment shall be ° 
able to have children without fear of losing their jobs, the estab- 
lishment of créches where women who wish to work, or maintain 
some form of social activity, may have their children looked after 
and fed at little cost, and the replanning of housing, in order to 
provide accommodation in which children could be more edsily 
brought up. It is true that material encouragement given’ ina 
` number of foreign countries has not, with the possible exception 
of Germany, so far met with any conspicuous success. But this 
is probably less a matter of principle than of the relatively small 
amounts given. Assuming that the average wage is sufficient to 
support a man and his wife, about a hundred per ent increase 
would be necessary to support, at the minimum devel, a family 
containing four children aged 4-5, 6-8, 10-12, and 12-14 years. 
But in France, where family allowances are now/legally compulsory 
in almost all strata of industry, commerce and agriculture, even 
the highest allowances do not appear to cover more than about 
thirty per cent of the cost of raising four children. Consequently, 
while the existing allowances may turn the balance in the case of 
those women who are wavering between having an abortion and 
allowing their pregnancy to go to term, they will not provide 
much incentive to the bulk of educated women who realise only 
too clearly the social and economic disadvantages of having more 
than one or two children. 

But while the question of positive inducements is of the 
highest importance, the negative side of the question should not 
be forgotten. Clearly, even if women are encouraged to have more 
_ 8 By the term “fertility,” effective fertility is meant, and not physiological 
fecundability. To encourage fertility merely means to encourage women to have 
more children. 

* For example, a collective crèche in Stockholm charges only about eightpence 
per day for looking after, and giving three meals to a child. 
100 The increase in cost has been estimated by averaging the calculations used 


in the New London Survey, the Merseyside Survey, the B.M.A. analysis, and the 
Week-end Review Survey. 


‘ABORTION LEGISLATION IN SIX COUNTRIES 125 


children, there is a point at which they, and society, will wish to 
stop. Even in France, where the official attitude to birth-control 
‘and. abortion is extremely antagonistic, few enthusiasts wish to 
encourage families of more than four or five children. When the 
. optimum level has been reached (the term “optimum” being 
used here in a social and not an economic sense) there will still 
be a need to-prevent further conceptions, and the maintenance of a 
` low level of maternal morbidity and mortality will still depend 
upon providing women with adequate birth-control knowledge 
and appliances, and, in cases where birth-control has failed, 
allowing them to have abortions performed by qualified doctors 
under conditions of asepsis. F ; 

: ; D. V. Grass 


Addition to n. 6, p. 98. If the acts of violence are committed with pre- 
meditation or with knowledge of the condition of the woman, the term of 
imprisonment shall be from six months to three years, and the fine from 50 to 

` 500 francs. . $ g 

_ Addition to n. gta, p. 121. The law relating to birth control was paragraph 
235 of the Danish penal code of 1913, under which it was possible to fine anyone 
communicating with the public, or with an unknown person or group of persons, 
offering to sell articles for preventing the consequences of sexual intercourse. 
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THE LAW OF ABORTION AND 
NECESSITY 


HE recent trial at the Old Bailey on a charge of abortion 
of Mr. A. W. Bourne, one of the foremost obstetric surgeons 
and gynaecologists in London, aroused widespread public 
attention and raised legal points of considerable social importance. 
The main facts of the case were as follows. A girl of fourteen 
had been the victim of an atrocious rape. The organiser of a | 
Schools Care Committee took her to a Dr. Joan Malleson, who 
wrote to Mr. Bourne stating that she, as well as the police surgeon, 
the doctor at her work, and the school doctor, all considered that 
curettage should be allowed and suggesting that Mr. Bourn 
should perform this operation on the girl.* She reported that the 
parents? “could not possibly let her go through” with the prég- 
nancy and described the girl as normal and healthy “and in 
medical terms there is nothing to be said.” In the light of the 
evidence at the trial, and, indeed, of the statement in Dr’ Mal- 
leson’s letter that “some psychiatrist might be prepared to Sponsor 
this operation,” it is clear that the reference to the healthy con- 
dition of the girl did not imply that the doctors had no féars as to 
the effects upon the general and, in particular, upon! the mental 
health of the girl if the pregnancy were allowed to take its course. 
Mr. Bourne replied that he would ‘be delighted’ to admit the girl 
into St. Mary’s Hospital and to curette her. He said, “I have done 
this before and have not the slightest hesitation in doing it again. 
... Ihave said that the next time I have such an opportunity I 
will write to the Attorney-General and invite him to take action.”’ 
The parents consented to the operation on condition that the 
matter was kept secret, and the curettage was successfully 
done. / 
At the trial, the chief medical witnesses were Dr. Malleson, f 
Mr. Bourne himself, Mr. Gilliatt, surgeon at the Samaritan Free’ 
Hospital for Women, and Lord Horder, and they all stated pract 
tically the same point of view. Whilst admitting the existence of 
some variation of opinion within the medical profession itself, they 
1 The account of the trial is taken from The Times Newspaper, 19th and 20th 


uly, 1938. 

j 4 The only dissentient appears to have been a doctor who admitted the girl 
into St. Thomas’s Hospital, whom Dr. Malleson thought “must be a Catholic.” 
“He took the conventional standpoint that the child might be a future Prime 
Minister of England. He also said that sometimes girls lead men on,” 

3 She described them as ‘‘so respectable that they do not know the address 
of any abortionist.’’ 

4 The parents’ wish for secrecy prevented Mr. Bourne from fulfilling his 
intention and it was stated that it was through no breach of faith on his part that 
the matter became public. 
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considered that the vast majority of medical men would consider 
the operation justifiable in the circumstances of the case. Dr. 
Malleson, apparently, went a little further than her colleagues, 
for she thought that the operation would be justifiable in any case 
where a woman had been raped provided the offence had been 
proved in a court of justice. Mr. Bourne’s attitude was, and 
Lord Horder agreed with him, that the operation is justifiable in 
any case where there is a substantial danger to health in allowing 
the pregnancy to proceed. The Attorney-General admitted that a 
fear of danger to life would be a good defence. The doctors argued 
that this was too narrow. “We cannot draw a line,” they said 
“between danger to life and danger to health. If we waited for 
danger to life, the woman is’ past assistance.” Counsel for Mr. 
ourne insisted that his attitude was not that he wanted to force 
hange in the law or that he desired to be acquitted on sym- 
paðhetic grounds; he considered that what he had done was lawful 
and ‘desired to ‘ ‘get the law declared so that there should be no 
longex this controversy among the public and the medical pro- 
fession, as to what a doctor is allowed to do and what he is not 
allowed 0 do.” He controverted the view of the Crown that before 
a doctor sould operate he must be certain that the woman would 
otherwise ay of her pregnancy, and he stigmatised as “a revolting 
proposition” the view that a doctor faced with the practical 
certainty of his patient’s complete mental or physical breakdown 
must not procure her abortion. After the Attorney-General had 
reiterated his view that the jury should proceed on the basis that 
there was ‘‘a fundamental difference between saving life and pre- 
serving health,” Macnaghten, J., summed up in a sense favour- 
able to the view of the defence and the jury acquitted the 
defendant. The material points in the summing-up will appear in 
the course of the following discussion. 

Mr. Bourne certainly succeeded in his object of getting the law 
declared, and declared in a new sense, but it would be idle to 
suggest that the decision does not leave a wide scope for the report 
of the Birkett Committee which is still considering the subject. 
Without anticipating in any way the contents of the report, or 
considering the sociological implications of this decision and of the 
law as it stands—a matter beyond the scope of this article—it 
might be useful to sum up briefly the main points established or 
stressed in this trial. 

- I. Macnaghten, J., indicated that the word “unlawfully” 
in s. 58 of the Offences against the Person Act, 186r, must be 
given some meaning although it was not defined in the Act. 
Consequently, there must be some procurements of abortion which 
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are lawful. At the start of the trial, Mr. Bourne’s counsel strongly 
protested against the omission of the word “unlawfully” from the 
indictment, and it certainly was a curious omission not warranted 
by the precedents of indictments for this offence as generally set 
forth in the standard authorities. After remarking that he had 
“not had much time to make research into the authorities,’’® 
the Attorney-General agreed to the insertion of the word and his 
Lordship ordered the charge to be amended accordingly. 

2. It was universally admitted that if the operation was done 
bona fide to save the life of the mother the defendant was entitled 
to.an acquittal. As will be shown later in this article, this has not 
been such a well-established proposition of law as the Judge ad 
counsel appeared to treat it. 

3. The preservation of life from a practically certain death Ás 
not the only ground of justification to a charge under s. 8 
This case constitutes a precedent for stating that the bona; fide 
object of avoiding the practically certain physical or mental 
breakdown of the mother will afford an excuse. His Lotdship 
said to the jury, “You have heard a great deal of discugsion of 
the difference between danger to life and danger to health. I 
confess I have had great difficulty in understanding’ what the 
discussion really meant. Life depends on health, and it may be 
that if health is gravely impaired death results. . . . There may be 
some women who desire the operation to be performed, but the 
desire of a woman to be relieved of her pregnancy is no justifica- 
tion for performing the operation. There are also religious con- 
victions that the operation should not be performed in any 
circumstances; but that is not the law either. If pregnancy is 
likely to make the woman a physical or mental wreck you are 
quite entitled to take the view that a doctor who, in these circum- 
stances and led by his belief, operates, is operating for the purpose «x 
of preserving the life of the woman. . . . If a doctor in good faith ` 
thinks it necessary for the purpose of preserving the life of the/ 
mother, in the sense that I have explained, not only is he entitled 
to perform the operation, but it is his duty to do so.” 

4. The burden of proving that the procurement of abortion 
is not lawful is upon the Crown. “The question the jury have to 
consider,” remarked his Lordship, “is not whether they are satis- 
fied that Mr. Bourne did the operation in good faith for the 

purpose of preserving the life of the girl, but whether the Crown 
has proved the negative of that.’ 

5. This case does not go beyond establishing these propositions 


5 Had he done so, he would have found that the word “unlawfully” generally 
appeared in precedents for this offence even before the 1861 Act. 
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and, even within the limits of the matters of defence specified 
above, “each case depends upon its own particular facts, and the 
‘circumstances of each case must vary infinitely.” It may be that 
in the future some grounds of justification other than those 
mentioned in this case may be admitted, such.as the one sug- 
gested by Dr. Malleson in her evidence, but the summing-up in 
this trial contains no suggestion whatsoever that that may be so. 
His Lordship remarked, “The law of the land has always held 
human life to be sacred, and the protection the law gives to human 
life extends to the unborn child. 8 The unborn child must not be 
destroyed except for the purpose of preserving the yet more 
recious life of the mother.” Lord Horder wrote after the trial, 
| Without subscribing to the view expressed by counsel during 
the course of the case, that there is a strict analogy between the 
operation for abortion and the operation for amputation of a 
imh, it remains extremely probable that what the law demands of 
doctàrs is the same in both cases—the exercise of ‘reasonable 
care ànd skill.’ And ‘care’ is clearly intended to include full 
consideration and competent judgment in every individual case.’”” 
This statement may prove to be a correct prophecy, but, as the 
law now Stands, it needs the qualification that “the competent 
judgment’ \ef medical men must rest not only on bona fide medical 
_considerationg but also on a correct appreciation of the. con- 
‘siderations of which the law approves or disapproves. Those on 
iwhich it has set the seal of its approval have been specified and 
‘nowhere is there any suggestion in legal authorities that there is 
‘any general principle of defence extending beyond the limits 
‘established by this case. 
` The safeguards suggested in this summing-up against an 
« wse of the law can be summarised under three heads: (i) the 
limitation of the defences to those specified, (ii) the statement that 
members of the medical profession alone are the persons who can 
\ properly perform such an operation,’ and (iii) the insistence on 
the requirement of good faith even on the part of medical men. 
Despite the fact that the burden of proof is on the Crown, it is 
obvious that in practice the defence will have its share in the 
burden of proof. One of the indicia of good faith suggested in the 
summing-up was that that the defendant acted “only in consul- 
tation with some other member of the profession of high standing 





6 How far this is true may be judged from remarks on the subject in the 
article on “Child-killing in English Law” in this journal, Vol. 1, pp. 209-10, 
273, etc. , 
7 The Spectator, 22nd July, 1938. 
8 In France, the professional status of the delinquent abortionist is specifically 
made a matter of aggravation, Garraud, Droit Pénal Frangais, 1924, Vol. v., p. 382. 


130 MODERN LAW REVIEW Sept., 1938 


so as to form the view that the circumstances were such that an 
operation has to be performed and is legal.” This may not be a 
complete safeguard against the abuse of the law by all members 
of the medical profession, but it is some safeguard. It is a require- 
ment which has been so underlined in text-books on medical 
jurisprudence for such a long time that to disregard it would be 
prejudicial to the case of any medical defendant. The admirable, 
if eminently Victorian, Dr. Taylor, certainly as far back as 1858, 
whilst insisting that the law should not condemn “that which is 
performed without evil intention,” counselled consultation with 


another practitioner as well as “a cautious selection ” of cases for . 


the operation. In the modern editions of his work the procure-/ 


ment of a second professional opinion is described as “a goldeyi 
rule,”® If idle gossip be true, “golden” may bear two meanings 
in this context ! 

There are two further matters of general interest from/ the 
strictly legal point of view which emerge very clearly from the 
report of the trial. The first is the paucity of references thropghout 
the trial to legal authorities of any kind. Counsel for the defence 


could only refer by way of analogy to the proviso in the Infant Life, 


Preservation Act, 1929, which makes the bona fide intent to save 
the life of the mother a good defence to a charge of child destruc- 
tion. Macnaghten, J., stated that the words of this proviso 
expressed what, in his view, had “always been tle law in regard 
to the procurement of abortion,” but he made no reference to 
any legal authority supporting this proposition. The only other 
historical reference he permitted himself to make was the general 
and doubtful one that abortion had been an offence “long before 
1861” and that it was an offence “under the Common Law of 
England before Parliament ever existed.’’ He admitted that he 
knew of no authority covering the facts of the instant case. The 
second matter of interest is that this trial once more attracts 


d 


Í 


attention to the extreme vagueness of Necessity as a general; 


. defence in the English criminal law. d 

The paucity of references to authorities is understandable íf 
one consults the current standard text-books on the subject, the 
law reports, and the historical sources such as Lambarde, Coke, 
Hale, Hawkins, Blackstone, Chitty and others, not to mention the 
works of modern historians. Abortion is evidently a crime without 
much recorded or reported history. Some of the French text- 
books dilate a little on its history,” but in English the only general 


® See, e.g., Taylor, Medical Jurisprudence, 6th ed., pp. 582-3. 

u See, e.g., Garraud, op. cit, p. 368 et seq., Le Foyer, Exposé du Droit Pénal 
Normand au XIII Siècle (1931), p. 71 et seg., C. L. Von Bar, History of Continental 
Criminal Law (1916), p. 165 et seq. 
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history discovered in the course of a necessarily brief period of 
investigation was in Westermarck’s treatise on “The Origin and 
Development of the Moral Ideas.” ™ where a rather fuller account 
may also be found of the allied topic of infanticide. In the nature 
of things, the practice of abortion, necessitating, as it does, some 
knowledge of anatomy, appeared later than that of infanticide. 
Without summarising Westermarck’s account of the practice 
amongst savage communities, a reference may be made to his 
note of the approval given to the practice, as a preferable alterna- 
tive to that of infanticide, by Plato and Aristotle. Roman Law 
drew a distinction between feticide and infanticide; the unborn 
\child was accounted merely as a spes animantis and not as an 


efans, a part of the mother “as the fruit is a part of the tree till 


becomes ripe and falls down.”!? Garraud points out that in 
R man law abortion was regarded rather as an offence against 
the,parents than against the unborn life and that it was no offence 
if done with their consent. From the works of Le Foyer, Wester- 
marck, and others, it is possible to draw a fairly clear picture of 
the views entertained on the subject by the early and medieval 
Christia Church which dissented strongly from those of the 
Roman Law and strongly influenced the Continental and English 
criminal law right down to the nineteenth century. Christians 
strongly stressed the sanctity of human life from its very begin- 
ning. Westermarck quotes Tertullian’s saying, “Prevention of 
birth is a precipitation of murder; nor does it matter whether one 
take away a life when formed, or drive it away when forming. 
He is also a man who is about to be one. Even every fruit exists in 
its seed.”14 This strict view was modified by a distinction which 
was destined to have a profound effect on the law down to modern 


. times. “St. Augustine makes a distinction between an embryo 


which has already been formed, and an embryo as yet unformed. 
From the creation of Adam, he says, it appears that the body is 
made before the soul. Before the embryo has been endowed with 
«a soul it is an embryo informatus, and its artificial abortion is to 
be punished with a fine only; but the embryo formatus is an 
animate being, and to destroy it is nothing less than murder, a 
crime punishable with death. This distinction between an 


n Vol, x, p. 413 et seq. 

42 Quoting Spangenberg, “Verbrechen dey Abtreibung dey Leibesfrucht” is 
Neues Archiv des Criminalyvechts, ii, 23. 

8 Op. cit., p. 370. For references to Roman Law, see zb¢d. and Le Foyer, 
op. cit., p..74, D. 2. 

4 Quoting Apologeticus, 9. 

15 Quoting Questiones in Exodum, 80; Questiones Veteris et Novi Testamenti, 
23. We may smile at these ideas on the emergence of the soul, but they aflected 
the views of an English Secretary of State as late as 1866, see this journal, Vol. r. 
p. 207, 


s 
i 
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animate and an inanimate foetus was embodied both in Canon?® 
and Justinian Law! and passed subsequently into various law- 
books,.”18 “The criminality of artificial abortion was increased 
by the belief that an embryo formatus, being a person endowed with 
an immortal soul, was in need of baptism for its salvation.” Other- 
wise, it would be punished everlastingly in eternal fire, not for 
its own sin but because it carried with it the condemnation of 
original sin from its first conception.® Westermarck ends his 
account with a brief note on how popular feeling became opposed 
to the doctrine that the life of an embryo was equally sacred with 
the life of an infant and how this led to a modification of the 
punishment for abortion, a matter to which reference will be made 
later in the description of the development of English law.” 

In the brief period at our disposal before this journal went {fo 
the printers, it was impossible to undertake an investigation of fhe 
provisions, if any, of the Anglo-Saxons laws on the subjegt of 
abortion or to check the statement in the Encyclopaedia of Social 
Sciences*! that it was regarded in them as an ecclesiastical offence 
only. But it is clear that from fairly early times it was régarded 
as an offence of ecclesiastical cognisance, possibly becayise of its 
supposed connection with magic and sorcery.” How ¢ompletely 
it fell within the ecclesiastical jurisdiction in France may be judged - 
from Le Foyer’s treatise on the Norman penal law of the 13th - 
century. The authorities on the ecclesiastical’ jurisdiction in 
England are sparse, but in Archdeacon Hale’s “Precedents” 
the following note is found under the date 1527: ‘‘Margareta 
Saunders notatur quod potionibus infantulum in utero Johanne 





38 The reference is to Gratian, Decretum, ii, 32; see also, Le Foyer, op. cit., 
P- 74. n. 3. 

17 Westermarck explains the origins of the early rule, not accepted by the 
glossators, that a male was animatus 40 days after conception, a female 80 days. 
The glossators fixed it for both at 40 days. Cf. the English difficulties about when 
a woman was “quick with child,” infra n. 34. 

18 Westermarck gives a list of them, op. cit., p. 416, n. 5. i 

- © Westermarck, op. cit., p. 417, quoting St. Fulgentius, De Fide, 27. He shows’ 
how the doctrine was later called in question by Thomas Aquinas, basing his 
note on Lecky, History of the Rise and Infiuence of the Spirit of Rationalism in 
Europe, x, 360, n. 2. See also, Le Foyer, op. cit., P. 74. 

20 His aF is Von Fabrice, Die Lehre von der Kindsabtreibung und vom 
Kindsmord, p. 19 

a Vol. x, sub. bit “ Abortion.” 

2 Le Foyer, op. cit., p. 72. 

233 Ibid. He remarks how the lay texts ignored the matter; but note the dis- 
tinction between abortion and the crime of encis where a third party killed the 
child or the motker, which the regional custumals treated severely, see Von Bar, 
op. cit, p. 166. 

a8, Precedents and Proceedings in Criminal Causes, 1475-1640, extracted from 
Act-Books of Ecclesiastical Courts in the Diocese of London,” 1847, a work which 
Miss Sitwell should have consulted before writing on the “English Eccentrics,” 
and one which throws.a vivid light on the variety of matters dealt with by the 
ecclesiastical courts. 
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Byrde interemit: comparuit et dominus oneravit juramento 
eandem et Johannam Byrde, de fideliter respondendo articulis 
per eum objiciendis, et objecto articulo Johanne Byrde negavit 
eundem.” % 

It is probably due to the fact that the offence was one of 
ecclesiastical cognisance which accounts for the extreme paucity 
of references to abortion in the authorities on English criminal 
law. Bracton, who, as Stephen points out, carried the law of 
homicide to a length not adopted in later times, stated, “Si sit 
aliquis qui mulierem praegnantem percusserit vel ei venenum 

_ dederit per quod fecerit abortionem, si puerperium jam formatum 
vel animatum fuerit, et maxime si animatum, facit homicidium.” 28 
Fleta: “copies and somewhat abridges Bracton” and Le Foyer 
quotes his proposition, “Item facit homicidium mulier quae 
puerum animatum per potationem et hujusmodi in ventro devas- 
taverit.”?? Later authorities did not follow this view; to con- 
stitute homicide the victim must be completely born alive.* 
Coke‘ quotes Bracton and mentions Fleta, but remarks, “H a 
womah be quick with child, and by a Potion or otherwise killeth 
it in her womb; or if a man beat her, whereby the child dieth in 
her body; and she is delivered of a dead child, this is a great mis- 

rision, and no murder.” ?? Not only is this Coke’s sole contribution 
P | ; TORN : 
to the subjedt of abortion but it is also a precedent for later writers 
on the criminal law for generations, such as Hale, Hawkins, and 
those who wrotéfor the justices of the peace, Jacob, Shaw, Dalton 
and others, who\have nothing to add of substance to Coke’s 
dictum. They give no aid to the discovery of how, if at all, the lay 
courts took cognisance of the “‘great misprision” which was not 
murder. The only references to it as a possible offence at common 
law come from the nineteenth century when the law of misprision 
was regarded as obsolete. Dr. Holdsworth, after describing how 
the criminal jurisdiction of the ecclesiastical courts was abolished 
in 1641 and restored in 1661, explains how the jurisdiction was 

«gradually diminished thereafter by the practice of making 

25 Ibid., No. 331; see also precedent no. 128 (1489): “J.R. percussit A.W. 
et ex percussione predicti J.R. ipsa A.W. erat deliberata puero existente mortuo. 
XV die Feb. comparuit et negavit articulum et ad purgandum se vi manu.” 

2 Stephen, Hist. Cr. L., ili, 32. It is of interest to note in this connection the 
previous remark of Stephen, quoting Twiss, that Bracton took his divisions of 
homicide from the Breviarium Extravagantium collected by Bernhard of Pavia 
from Decretals not collected by Gratian, 

27 Op. cit., p. 74, quoting Fleta, 1, 23. 

28 This subject was discussed at length in this journal, Vol. 1, p. 203 et seg. 

29 Inst., 3, C. 7. s 

3 In the evidence of Willes and Bramwell before the Capital Punishment 
Commission, 1866, B.P.P., 1866, 21, pp. 23, 274; see this journal, Vol. 1, pp. 


211-12. These judges would have been much surprised to hear of the law of mis- 
prision being revived in the Wimbledon murder case in 1938! 
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ecclesiastical offences felonies and so removing them from the 
competence of the ecclesiastical courts.*! We have no evidence 
that this happened in the case of abortion until 1803. A suggestion 
that abortion was a common law offence and tried as such comes 
from Chitty’s Criminal Law (1816) where precedents of an indict- 
ment for this offence are set forth both under the Act of 1803 
and under the common law. 

In the article on Child-killing in the preceding volume of this, 
journal, the terms of the statute 21 Jac. I, c. 27, relating to the 
murder of bastard children by their mothers, were set out at 
length. Lord Ellenborough’ s Act, 1803 (43 Geo. 3, c. 48) repealed ; 
this Act and stated in its preamble that “certain ... heinous / 
offences, committed with Intent to destroy the lives of His 
Majesty’s Subjects by Poison, or with Intent to procure the mig 
carriage of Women... have been of late also frequently co 
mitted; but no adequate Means have been hitherto res 





the Prevention and Punishment of such offences.” It proceéded 
to enact that the administration of poison, or other noxious and 
destructive thing, with intent to murder, or thereby to cayise the 
miscarriage of a woman “‘then being quick with child,’? should 
amount to a capital offence. It further provided that the ‘adminis- 
tration of poison, etc., or the use of instruments, with intent to 
procure miscarriage “ where the woman may not be quick with 
child, or it may not be proved that she was quick with child,” 
should constitute a felony punishable with transportation for 
fourteen years, as an alternative to imprisonment, the pillory 
and/or a whipping. This enactment, the first statutory one relat- 
ing to abortion, is of interest because of its recognition of the 
ecclesiastical distinction between the embryo formatus and the 
embryo informatus and its retention of capital punishment for 
the abortion of the former. The Offences against the Person 
Act, 1828, retained this distinction and mitigated but very slightly 
the punishments provided by the earlier law.* Reform came with 


sı Hist. Eng. L., Vol. x, pp. 620-21. 

32 Vol. 3, pp. 797-8; the common law precedent is said to be taken from the 
Crown Office, Mich. Term, 42 Geo. III. 

33 In France the matter had been dealt with much earlier, see Garraud, op. . 
cit., p. 371, referring to the edict of Henry III, in 1556, ‘‘contre les mères qui 
avaient occulté Jeur grossesse,” and subsequent ordinances. r 

3 These Acts did not attempt to define when a woman could be said to be 
“quick” with child; for a remarkable interpretation of the law on tbis point, 
-see R. v. Philips, 3 Camp. 77. For the complicated technicalities occasioned by 
the distinction, see R. v. Scudder, 3 C. & P. 605, and Archbold, 4th ed., p. 357. 
It seems that the original intention of the promoters of the Bill was to equate the 
punishments in both cases, but this was not done, Par. Debs. (N.S.) Vol. 18, 
1173. Apart from Peel’s speeches the debates are not well reported; the reports” 
end cryptically with the remark, “A long and desultory conversation took place 
on the respective clauses’’—ibid., Vol. 19, 359. 
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one of Lord John Russell’s nine reform measures of 1837, abolish- 
ing the death sentence in a great variety of offences and im- 
plementing the recommendations of the First Criminal Law Com- 
missioners—the first-fruits of their great labours. The Offences 
against the Person Act, 1837, s. 6, gave to the offence of abortion 
its modern form; it abolished capital punishment for the offence 
and removed the distinction between the embryo formatus and the 
embryo informatus. As a result of the criticisms of Lord Lynd- 
hurst, the requirement of proof of the pregnancy of the woman on 
a charge of procurement of abortion by a third party, which had 
_ originally been included in the clause, was omitted from the 
- final draft.® The 1839 and 1846 Reports of the Criminal Law 
; Commissioners contained little of note with reference to abortion, 
save on the defence of Necessity, to which we shall refer later. 
The terms of s. 58 of the Offences against the Person Act, 1861, 
the latest enactment on the subject (apart from modifications of 
the\ punishments provided for the offence), removed any doubts 
as to. whether the mother herself could be guilty of the offence by 
enacting a specific provision relating to her.” The Act contained 
a novel. provision in s. 59, designed to check the supplying of 
or obtaining of poisons, etc., or instruments with knowledge of the 
unlawful intent to procure miscarriage. Except on the matter of 
Necessity, the provisions of the Draft Criminal Code contained 
nothing of note on the subject save a suggestion as to the modifi- 
cation of the punishment of the woman herself and an express 
provision relating to her as an aider and abettor.® 

To turn briefly to the other matter raised by the trial of Mr. 
Bourne, the extreme vagueness of Necessity as a general defence 
in English criminal law is too well-known to need exposition. 
Every student of the elements of the subject knows how un- 
satisfactory was the discussion of the matter in the leading case of 
R. v. Dudley and Stephens.° Apart from the notable efforts of 


3 Critics of the indecent haste with which modern legislation is passed should 
e read the accounts of the passage of these measures! See Parl. Debs., Vols. 36-38. 

38 Capital punishment for this offence had been abolished in France in 1791; 
Garraud, op. cit., p. 370. Bavaria seems to have been the last to abolish it, see the 
Appendix on ‘Capital Crimes in Foreign Countries” in the Report of the Capital 
Punishment Commission, B.P.P., Vol. 21. 

37 Doubts had been raised whether she came within the terms of the 1837 
Act, save possibly as an aider and abettor. In France between 1791 and 1810 
the woman who consented was exempt, a provision designed to facilitate disclosure 
by her of the identity of the abortionist, Garraud, op. cit., p. 370. 

38 The Church in France had dealt with this matter as early as 1600, Le Foyer, 
op. cil., P. 74, n. 5. i 

3° For the present law on this subject, see R. v. Sockett, 24 T.L.R. 893. 

40 14 Q.B.D., 273. A few years before the case, in the discussions of Stephen’s 
reform proposals, some of the judicial witnesses thought that the possibility of 
the oncurrence of such facts was so remote that the law should not provide for 
them 
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Fitzjames Stephen, who in his draft bills between 1874 and 1880 
did attempt to formulate the general principles on which the 
defence should be based, English lawyers have fought shy of 
defining the defence and, indeed, have generally considered that it 
is better left undefined. It is not surprising, therefore, that the 
Court in R. v. Bourne should complain that it was not aided by 
authorities. Some of the medical text-books (and Russell has 
followed them) have long insisted that the word “unlawfully ” 
in s. 58 of the Act of 1861 “excludes from the section acts done 
in the course of proper treatment in the interest of the life or 
health of the mother,’’** but they have not had much legal authority 
to support them. As far as saving the lfe of the mother goes, it 
does seem to have been accepted as a defence as a matter of pro- 
fessional understanding for some considerable time, but that 7 
was considered doubtful even as late as 1896 is shown by the He 
that the Royal College of Physicians sought counsel’s opinion} on 
the matter in that year. The opinion then given was that bong fide 
efforts to save the life of the mother or the child constituted a good 
defence to artificial abortion. Stephen’s view in 1878, tọ which 
we shall refer shortly, suggests the qualification that it yould be 
no defence to save the life of the child by acts likely ® kill the 
mother. 

The subject illustrates once more the haphazard nature of 
criminal law reform in England and how the efforts of reformers 
have been neglected. As far back as 1846, the Criminal Law Com- 
missioners, after setting out the law relating to abortion, sug- 
gested the addition of this proviso: ‘Provided that no act 
specified in the last preceding Article shall be punishable when 
such act is done in good faith with the intention of saving the 
-life of the mother whose miscarriage is intended to be procured.” 
They appended a note to this: “This proviso seems expedient: 
it is contained in other codes, but does not appear to have been 
adverted to in our treatises.’4* To this day, the proviso has not 
been specifically attached to the crime of abortion; R. v. Bourne. 
is therefore notable if only for its clear recognition of the defence 
suggested in 1846. The defence was not stated in the Act of r86r. 
Subsequently, it is clear that Stephen encountered great diffi- 
culties whenever he raised the question. His original Draft Code 
contained a general clause relating to Necessity (No. 23), and it is 
noteworthy that to this clause he appended the proviso: “‘ Nothing 
here contained shall justify any person in any act or omission by 


41 They can be found stated in his Digest of the Criminal Law. 

4 Russell, gth ed., 1, 517, quoting Taylor, Medical Jurisprudence. 
43 Taylor, op. cit., 8th ed., P. 144. 

“ B.P.P., 1846, 24, 42 (art. 16). 
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vhich the death of any woman is likely to be caused in order that 
my child of which she is pregnant shall be born alive.” His pro- 
risions relating to abortion were contained in the same clause as 
hat which included his novel provision relating to child destruc- 
ion, to which he had appended a proviso designed to protect 
ona fide acts done to save the life of the mother. By the next 
itage in the history of the Draft Code the general Necessity clause 
No. 23) had disappeared altogether and the abortion and the 
‘hild destruction provisions had been separated, the latter carry- 
ng with them the proviso protecting bona fide attempts to save 
he mother. The next we hear of any such proviso is in Lord 
Robert Cecil’s abortive Infant Life Protection Bill, 1909. Lord 
dailsham secured the insertion of a similar clause in the Bill which 
came the Infant Life Preservation Act, 1929, and it was this 
Which supplied counsel for Mr. Bourne with his strongest legal 
irgument for the recognition of a similar defence in relation to the 
‘rime of abortion.*” 

Finally, it is instructive to observe that the words “abortion” 
ind “miscarriage” have never been specifically defined. The 
‘ miscarriage” mentioned in s. 58 of the 186x Act may be procured, 
ipparently, at any time before the birth of the child4® The defini- 
ion is not without importance because on it depends the distinc- 
ion between abortion and other offences, particularly that of 
child destruction. We have already drawn attention to Stephen’s 
riews of the line of demarcation between homicide and other 
ffences and to the extra-judicial views of Willes, J., on the sub- 
ect. Macnaghten, J., lent his support in R. v. Bourne to the 
riew of counsel for the defence that the Infant Life Preservation 
Act, 1929, deals “‘ with.the case where the child is killed while it 
s being delivered.” - The question arises whether this is a correct 
imitation to apply to the offence of child destruction. The Act 
of 1929 in no way refers to delivery but speaks of “causing a child 

4 B.P.P., 1878, 2, clauses 23, 168. 

46 B.P.P., 1878-9, 2, clauses 212-215. 

47 See this journal, Vol. 1, pp. 276, 279, 280. 

Le Foyer remarks, ‘‘Les Canonistes ont aussi envisagé une autre hypothése: 
elle de l'avortement volontairement pratiqué pour eS ce santé de la mére’”’— 
it. Anron., Sum. Theol., III, tit. 2, ¢..75-—~op. cit., P. 74, n. 3. 

48 Sir Alex. Simpson in the Encyclopedia Medica land ed.) defined abortion 
s an interruption before the foetus is viable, as distinguished from interruptions 
hat occur during the last trimester of pregnancy when the infant expelled is 
riable. He remarked that ‘‘abortion"”’ was a term sometimes limited to inter- 
uptions that occur before the date of quickening, the term “miscarriage” 
eing applied to those that occur between the fourth and seventh months of 
restation. Garraud draws attention to the discrepancy between medical and 
egal phraseology in France, op. cit., p. 368. The Encyclopedia of Social Sciences 
efers to abortion as the practice of“ giving birth to the foetus before it becomes 


ı viable human being, which is twenty-six weeks after conception.” 
49 See this journal, Vol. 1, pp. 205, 212. 
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to die before it has an existence independent of the mother.” `: 
The child must be “capable of being born alive” and “for the- 

purposes of this Act, evidence that a woman had at any material - 
time been pregnant for a period of twenty-eight weeks or more 

_ shall be prima:facie proof that she was pregnant at that time of a- 
“child capable of being born alive.” - A verdict of guilty of the one 
‘offence i is possible on an indictment for the other, but nowhere is 

` ‘there any clearly indicated line-of demarcation between the two 
_ offences of procuring abortion and child destruction: i 

l The question of the liability of the person who kills a mother / 

. through acts done with iritent-to procure her miscarriage is out- f 

_bide the scope of this article, but it is well to note that it is a sub- 

_ „ject which has caused difficulties. The modern conclusion on th 
_. subject is a logical one and the one curious feature of the law seeps 

- to be that the same logic has” not. yet been fully applied to other a 

- cases now dealt with as cases of murder. But that is a matter on 

© which Mr. J. W..C. Turner and others have spoken with authority 
in the Cambridge Law Journal and elsewhere. ' 


D. Scour yh a 


[We shall pahit a riotè on the medical aspects.of K v, Bourne. i 
‘in the. next number of the MopErN Law REviEw.>-Editor.} 
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HE problem of road accidents has occupied the public 
mind to such an extent during the last few years that its 
importance needs scarcely any further emphasis. In the 
initial period of development the motor car was regarded more as 

a nuisance than a real danger, but already shortly before the out- 

break of the war the authorities became very much perturbed 
\ by the steadily mounting figures of killed and injured persons. 
\ In 1912 a Select Committee on Motor Traffic made an extensive 

survey of the situation in London and the indeed amazing amount 
(of information gathered by that body not only at home but also 

‘abroad showed quite clearly to what extent the government had 

become alive to the seriousness of the problem. Comparisons with 

other great cities of the world showed quite clearly that the 
position in London had already become very dangerous indeed. 
intact, London had in 1912 9°33 fatalities per 100,000 population, 
while,New York had only 4-71, Vienna 2-88, Berlin 4:34. Only 
Paris With 8-25 and Chicago with 7-8 came near the London 
figures. (As a matter of immediate interest it may be mentioned 
in passing that the figure in 1935 for Greater London was 13-1.) 

The war\prevented any serious attempt at tackling this prob- 
lem in a wa} which might have forestalled a development that 
took place latex on. Lives were not only cheap, but during that 
period the natiom was preoccupied with a much sterner task. Thus 
the question of road accidents was shelved for a time. 

During the post-war period, again, very little thought was 
given to any methods which then might have contributed suc- 
cessfully to a substantial reduction of road accidents. Mean- 
while motor traffic grew at an alarming rate and it is still almost 
incomprehensible that the accompanying rise in deaths and 
injuries passed almost unnoticed until approximately 1930. 
By that time the number of fatal and non-fatal injuries had 
already reached the colossal figure of 185,000. It is significant 
for the rapid increase that between 1926 and 1930 the number of 
deaths had risen by almost 50 per cent. The fact that up to that 
date no compulsory insurance system was in force, perhaps more 
than anything else, brought home to the population, as well as to 
the authorities, the urgent necessity for swift action. The Road 
Traffic Act of 1930 initiated a period in which a great many 
legislative measures were taken to combat this new danger. Hand 
in hand with this development came a vast improvement in the 
methods of collecting information as to the causes of accidents. 
The immediate consequence of such better knowledge of details 
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and its reaction upon legislative measures can easily be traced. 
The availability of new data led in subsequent legislation to a 
quick incorporation of what were deemed to be the right counter 
measures. 

Before going into the problem as to whether and how legis- 
lation has or has not been instrumental in influencing the trend of 
road accidents it will be necessary to make a few very important 
points clear. This need for clarity is dictated not only by the very 
complex nature of the problem but even more by the aptness of the 
observer to lose himself in details. 


i 


The latest analysis of road accidents (1936-7) ascribes these a 


various mishaps to well over roo different and individual causes. 
As this subdivision refers only to main causes assigned in each case es 
which comes before the courts it must be realised that actually 
many more causes could be found if we were to look for mofe 
details. There is very often a great difficulty in attributing 
blame for an accident to an individual factor, and the investigg 
frequently i is bound to be at a loss to place a particular ingYdent 
in one or the other category without making a number of agsump- 
tions that may or may not be true. The mere fact that” appeals 
against fines and convictions are sometimes Soesi l bears out 
this statement. 





The veritable flood of letters to the Press which accompanied 7 


the renewed publicity given to this problem shows clearly the 
abyss of details in which any effective measure of prevention may 
get lost. We have said already that in 1930, 185,000 people had 
been killed and injured on the roads. Counting relatives, friends 
and acquaintances it must be obvious that perhaps a million or 
more people had reasons to give vent to their own ideas as to the 
prevention of such occurrences, Even when we realise that many 
of the cases were very much alike there are enough left to provide 
the material for thousands of details to be made responsible. If 
we take the human element alone the causes could be split up into 
a great many more than the above mentioned roo categories. . 

The greatest danger of losing sight of essentials is, of course, 
that we may go on fighting the danger with palliatives where 
only a major operation could be successful. 

The causes of accidents can be divided broadly into three 
main groups, namely: (x) Man, (2) Machine, and (3) Conditions. 
If we regard these three factors merely from the numerical 
point of view we will realise that an increase or decrease of any 
of them will have some decided influence upon the development of 
road accidents. If one of the factors should increase’ or decrease 
in size faster than the others then we might be able to see whether 
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it has been responsible to a greater or lesser degree than the others. 
If we substitute the terms “population, vehicles and roads” for 
the three items named above then one thing will become obvious, 
. namely, that an increase of the first two in relation to each other 
as well as numerical changes of both in relation to the third will 
alter the conditions which are favourable or unfavourable to a 
progressive development of road safety. Thus the mere fact that 
there are more people and more motor cars about will, in itself, 
increase the chances of an impact between those two factors. 
If the space within which man and machine have to move remains 
the same (that is, if the length and the width of roads is not 
altered), then the merely numerical opportunities of violent con- 
tact are increased. Thus we see that the statistical law of great 
umbers applies also in this sphere, and this fact is one of the first 
things we have to realise when approaching the subject. 

t Beneath such changes in size as have been touched upon just 
now other developments may take place which are not easily 
t set If the population of Great Britain has increased by, say, 
10% during a given period that does not mean that there are only 
10% mare people using the streets. Changes in habits during that 
period may have caused a much greater proportion of the popula- 
-tion to move in the streets and roads; in fact, it may be 30% or 
40% more. If we compare present-day habits with those of the 
Victorian Age, then we will be struck immediately by the changes 
that have come about in this respect. People used to stay at home 
much more and the spreading of the open-air habit, to use a 
general expression, most certainly has contributed to a more than 
proportionate increase in the numbers of road-using pedestrians. 
The development of entertainments such as the cinema or theatre 

- also makes a greater number of people use the streets of a town 
than was the custom thirty or forty years ago. 
A development on similar lines has taken place where the 
motorist is concerned. There are not only more motor cars in 
«existence but they are used much more intensively than before. 
“Originally an item of luxury, used for occasional outings, this 
vehicle has indeed become an essential part of our daily lives. 
While in other forms of transport, such as the railways, variations 
in the intensity of use can be measured by figures like vehicle- or 
passenger-miles such a possibility does not exist where the private 
motor car or cycle is concerned. There are some ways in which 
we can gauge a development of this sort. If, for instance, we follow 
up the biannual traffic census taken at a number of points in 
London then some idea as to the increase in traffic can be reached. 
Between 1912 and 1935 the total number of vehicles counted at all 
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the census points increased from 806,131 to 1,353,194 or approxi- 
mately by 68%. But even this figure cannot convey to us the 
actual changes that may have taken place during the period 
mentioned. In fact, motorists, nowadays, try more and more to 
avoid those main traffic points by using less frequented roads and 
streets and thus the real increase in intensity of use can only be 
imagined after taking such factors into account. 

Thus, figures which could show us with some degree of accuracy 
the development ‘‘inside” a merely numerical increase of popula- 
tion and vehicles are not available. We have therefore at our 
disposal only certain basic data from which we can arrive at } 
some general conclusions. It will be clear from the points just / 
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mentioned that a statistical analysis even of such data cannot 
“tell the whole story.” It must always be kept in mind that a 
considerable amount of information is hidden underneath this 
traceable development. l 

When we look at the figures which show us the growth of 
any of the three main factors mentioned, it will be quite obviouse 
that the number of motor vehicles has risen at a much quicker 
rate than the size of the population or the space available on the 
roads for the movement of traffic. The above diagram makes 
this point quite clear. In the picture the three items, population, 
vehicles and roads have been brought into relation to each other 
in such a way that the first two factors are shown as func- 
tions of the third. The figures are given in percentages of the 
1926 data. 

As far as the growth in the number of vehicles is concerned one 
point must be mentioned which has been the subject of a long 
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controversy. It is maintained that it would be more accurate to 
relate this figure to the growth of the I and II Class road mileage 
only. The reasons advanced for this demand are as follows: 
The glassification of roads in Great Britain is undertaken not 
in accordance with the type of construction of a particular road 
but according to the amount of traffic which is estimated to use it. 
As the bulk of the traffic passes over the “classified” roads we 
can see that the limitations of “conditions” as regards the flow 
of traffic are really much greater than is shown by using the 
“total” road mileage as a criterion. On the other side such a 
method would be less correct where the population factor is con- 
cerned, But even if we make allowances for this fact an experi- 
mental test of graphs showed that the difference in the shape of the 
curve is fundamentally not great. Thus for our purpose the “per 
total road mile” figure is quite adequate to make our argument 
clear. 

‘As a third item the number of persons killed and injured has 
beer: included in this picture, and the curious shape of the line 
will at once attract the attention of the reader. The first “break” 
in 1930 is due largely to an increase of non-fatal injuries (deaths, 
in fact, declined sharply during 1931 and 1932). This rise can be 
ascribed te the increase of “listed” injuries, a consequence of the 
introduction of compulsory insurance in 1930. The decline shown 
~ after 1934 may be attributed to the effects of legislation which in 

that year made‘a ee effort to combat the increasing danger 
of the roads. 

To return to our original problem. The diagram will make it 
obvious that the increase in motor vehicles has in fact outrun 
any numerical changes in the size of population or space of roads. 
The accompanying rise in the number of accidents points quite 
clearly to the motor vehicle as the culprit. 

Although. extensions and widening of roads have taken place 
no adjustment of the space which is used by pedestrians, cyclists 
and motorists alike—not only in greater numbers but also more 
intensively—has been undertaken in any proportion with the 
growth of the latter. 

Thus, to borrow a phrase from the engineer—an ever-increasing 
stream of traffic units has been pumped under increasing pressure 
into the main arteries of the country’s highway system, while 
only minor measures have been taken to make the space fit the 
traffic. Besides such minor constructional changes as have been 
mentioned above the only noticeable measures have been in the 
sphere of control. It was obvious that the laisser-faire policy of 
highway usage had to give way to a policy of more or less strict 


144 MODERN LAW REVIEW Sept., 1938 


control of the traffic stream if a complete muddle was to be _ 


avoided. 

Our first conclusion, then, must be, that merely numerical 
changes in the number of traffic units—-particularly motor vehicles 
—in relation to the space available for movement have to be con- 
sidered as one of the primary causes of an increase of accidents. 

In addition to the increase in traffic, however, another factor 
soon became obvious when the motor car appeared on the roads. ` 
Until the advent of the mechanically driven vehicle the difference 
in speed at which the various users of the road travelled (horse- 
drawn vehicles, cyclists and pedestrians) was not considerable. 
This point is particularly important for the following reasons: 
One of the major principles of safe road usage is the necessity of 
each traffic unit making it absolutely clear as to what it is going t 
do next. The correction of any mistakes made in that respect gr 
any change in the road-user’s intention is, of course, the easier the 
more time there is to announce or to realise such a change. Ahe 
faster the traffic moves the less time is available for such afin 
to take place. Thus the transition from a more or less leisurely to 
a very much accelerated pace of movement can take less Account 
of the human factor involved in the problem. 

The charges, then, which can be made against the existing 
highway system are twofold. First, it fails to accémmodate a 
stream of traffic which has increased beyond any conceptions of 
the past. Secondly, it makes no provisions for the changes that 
have come about as regards the rate of speed at which a new form 
of transport moves. The combination of these two deficiencies, 
in fact, must be regarded as the primary cause of road accidents 
and such a major cause cannot be cured by palliatives; only a 

‘major operation can help. The remedy is obviously the adjust- 
ment of the space to the numerical increase of traffic units, and, 
further, the different users of the highway must be segregated as 
the differences in their relative speed of movement are incom- 
patible with the demands of safety. : 

The need for such a major operation has, in fact, slowly gained 
recognition and action has followed in various ways. Thus the 
taking over of a considerable mileage of arterial roads by the 

* Ministry of Transport has opened up the possibility of a uniform 
constructional policy. The main lines of such a policy are bound 
to be influenced very strongly by the two conclusions which have 
been presented above: widening of the roads and separation of 
road users which travel at highly different speeds. The first 
effect of this step can already be seen in various parts of the 
country, and pedestrian footpaths as well as cycle tracks are 
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becoming an essential feature of such structural alteration. In 
addition, main roads are divided into separate traffic lanes for 
vehicular traffic in order to decrease further any possibilities of a 
clash. ; ; 

Unfortunately, however, the solution in the above-mentioned 
manner is fraught with difficulties some of which are indeed 
insurmountable. The process of rebuilding the existing high- 
ways first of all, is a very expensive business and for this reason 
alone development is bound to take a considerable time. In many 
_ cases, moreover, particularly where buildings and other private 
property impedes the prospective extension, these costs become 
almost prohibitive. Although humanitarian aspects are rated 
higher than monetary considerations there are limits beyond which 
obody can go. If we were to attach an infinite value to human 


out going as far as that, the spending power of the authorities in 
charge\pf road construction is not unlimited. 
Thus, again, there are two reasons which obstruct a quick 





structional changes of the highway system have been carried out 
to a noticeable extent. For that reason the authorities had to 
decide upon a much stricter control of road use and user. It is at 
this point that legislation has taken an active part in the attempt 
to improve the situation with regard to the loss of life on the 
roads. 

Starting from the assumption that the increase of motor 
vehicles is largely responsible for the rise in accident figures, legisla- 
tion has concentrated its efforts primarily upon the motor vehicle 
and its driver. That is to say, as far as the two main factors, man 
and machine, are concerned the law has attempted first of all to 
nsure that “the right man drives the right machine in the right 
manner.” He has got to be the right man—that means he has to 
be physically as well as technically fit to drive or ride a motor 
vehicle. He must not be physically disabled in such a way as 
not to have proper control of the car, and under the 1934 Act he 
must prove that he has acquired the skill of operating it in a 
manner which conforms with a certain standard laid down. 

In addition, the driving of a motor vehicle is only permitted 
to persons who have reached an age at which they can be assumed 
to be fully aware of their responsibilities towards other users of the 
road. As far.as physical disability is concerned the last available 
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statistical analysis seems to show that accidents due to this factor 
are negligible indeed. During the period of the last report (1936-7) 
out of a total of 66,982 accidents attributed to drivers only Ir, 
or less than 0:02% of this group, were shown to be due to physical 
defects of the persons in charge of the vehicle. In 1935 a special 
investigation attached to the main report on road accidents studied 
the “condition ” of drivers involved in accidents. The rapporteurs - 
came to the conclusion that in 8595 cases out of a total of 8730 
in which vehicles were involved the condition of the drivers was 
“apparently normal.” In spite of the ambiguity of this expression f 
we may assume that—to put it into plain terms—there was f 
“nothing wrong” with the vast majority of the drivers and that only, 

a tiny fraction of 1-6% had to bear the stigma of “ abnormality.’ ci 

It is, of course, impossible to say whether the smallness of 
this factor as a cause of accidents is due more to the legal 
visions than to the common sense of the people. Statistical figures 
can never prove that or hope to do so. After all, even if accidents 
should increase subsequent to legal measures it can always Be said 
with some justification, that it would have bzen much worse but for 
the intervention of the law. a 

As already mentioned, since 1934 prospective Te of motor 
vehicles have to undergo a test in order to show théir technical 
skill in operating a motor vehicle in an efficient, manner. The 
question as to whether the introduction of a test’ could be instru- 
mental in reducing the amount of bad driving and, in consequence, 
of accidents is certainly one of the most controversial problems. 
It may be of interest to compare the figures of Great Britain 
with those of a country in which a test has been in force for a 
considerable time. 

With all the reservations due to any international comparisons 
of statistics we give below a number of figures relating to the 
development of the number of motor vehicles and accidents in 
Germany, where since before the war a very severe test of 
prospective drivers has been in operation. . 





No. of Motor No. of Persons 


Persons killed per 
Vehicles killed 


1000 vehicles 











Germany |Gt. Britain] Germany | Gt. Britain] Germany | Gt. Britain 


1931. | 1,507,129 | 2,189,650 6767 6691 4.49 3°05 
1932 . | 1,499,724 | 2,213,012 6575 6667 4°39 3:01 
1933 - | 1,562,823 | 2,271,609 6792 7202 4°37 3°17 
1934 - | 1,887,632 | 2,391,059 7934 7343 4°20 3°97 
1935 . | 2,157,811 | 2,543,577 8762 6502 4°06 2:56 
1936 . | 2'474,591 | 2,706,555 8381 6561 3°39 2°39 


1937 . | 2,848,466 | 2,881,034 7624 6586 2'68 2°29 
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Before 1936 Germany did not publish any annual figures of 
the numbers of persons injured, thus any comparisons over a 
longer period but the last two years are impossible. The total 
numbers for this most recent period are as follows: 


Number of persons killed Number of persons killed and 








and injured injured per roo vehicles 
Germany Gt. Britain Germany Gt. Britain 
1936. 182,128 234, 374 7°63 8-63 
1937 . 181,500 233,529 6-33 8-11 














At an earlier stage it had been pointed out that the introduc- 
tion of the compulsory insurance may drive up the number of 
isted injuries. The fact that such a scheme is not in force in 
Germany may account for the discrepancy in the number of 
peNgons injured. 

She conclusions that can be drawn from the first table are 
primarily the fact that a very rapid increase in the number of 
motor \vehicles has taken place in Germany during the last few 
years, What means that a great number of new drivers have come 
on the roads. In spite of this result the number of accidents has 
decreased mot only absolutely but also in relation to the increase 
of vehicles. \This may prove on one side that inexperience is 
not an important factor in the causation of accidents. (In fact, 
separate investigations carried out on this point in Germany have 
tended to prove this fact even more than general statistics could 
possibly do.) On the other side, the stringent test may sift out the 
bad driver, and the‘education which the preparation for the test 
as such presents may leave a considerable impression upon the 
tyro to be careful in the initial period of his motoring career. 

That, perhaps more than anything else, can be described as 
the purpose of the test. If we look at the figures of test failures 
in Great Britain since the examination was introduced we will 
find a very high proportion of persons who failed to qualify for the 
licence. And although it may prove to be impossible to ascribe 
the decrease in accidents in this country to this feature alone, it 
may nevertheless be assumed that it has been of some beneficial 
influence in connection with such a decrease. In Great Britain 
the number of persons killed and injured per roo vehicles has 
moved as follows: 





1930: 8:24 1934: 9°99 {introduction of the test in this year) 
1931: 9°54 1935: 8:99 
1932: 9'63 1936: 8-63 
1933: 9°85 1937: 8-11 


The second group of provisions refer to the condition of the 
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vehicle and equipment. They attempt to ensure that only vehicles 
in a fit state are driven on the roads. The Minister of Transport 
under the powers conferred upon him by the Road Traffic Act 
of 1930 has issued orders which at present are amalgamated in the 
“ Motor Vehicles (Construction and Use) Regulations, 1937.” These 
rules cover a wide field from the efficient conditions of the braking 
systems to the provision of safety glass. Their main purpose 
is to prevent any mechanical failure of the vehicle which 
might lead to an accident. Let us now look for a moment at 
the statistics of such accidents as are attributed to vehicles or 
equipment. 

In 1936-7, 7, we or 3'9% of a total of 199,062 were ascribed 
to this cause. If we analyse the types of mechanical failure or 
defective features of the vehicle the following facts come to light y 
20:5% of the above mentioned figure were due to the failure ør 
defectiveness of the brakes. Almost 10% happened on accoun of 
burst tyres, while defects on wheels and steering mechanism ftake 
the next two places of importance with 8-8% and 8-2% rgspec- 
tively. The prevalence of these four main causes of this/ group 
has led to a tightening up of the regulations in such a waythat at 
present the owner might have to submit at any moment to a 
thorough examination of his vehicle. 

On the whole, however, we can again say that’ this second 
group of provisions affects causes of relatively minor importance. 
The major problems comprise the third group of legislative 
measures, namely, those which try to ensure that the vehicle is 
driven in the “right manner.” 

A clear indication as to what is mot this right manner is given 
in the principal Act of 1930 under the provisions which deal with 
“Reckless and dangerous driving,” and with “Driving without 
due care and attention.” £ 

A person must not drive a motor vehicle on a road 


“recklessly, or at a speed or in a manner which is dangerous 
to the public, having regard to all the circumstances of the 
case including the nature, condition and use of the road, and 
the amount of traffic which is actually at the time, or which 
might reasonably be expected to be, on the road... .” and 

“without due care and attention, or without reasonable 
consideration for other persons using the road.” 


Although these wide terms, gave sufficient scope for inter- 
pretation a change in principle had not been brought about because 
the provisions were to a large extent taken over from older legis- 
lative measures such as the 1904 Act. As the number of accidents, 
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however, showed no tendency to fall, the government had to 
decide upon steps which might be of a more preventive nature. 
In 1930 already speed limits for certain classes of vehicles had 
been reintroduced. Only private motor cars had been exempted 
from such a measure. Four years later even the latter class was to 
be subjected to speed restrictions in, what was to be called, 
“built-up areas.” 

There were really two ways in which the rate of travel was to 
be cut down. One was by the introduction of a general speed 
limit of 30 m.p.h. in those specified areas, the other, rather 
indirectly by the marking of certain portions of the roads in 
which the pedestrian would have priority. The contention was 
obviously that the knowledge of this priority right of the pedes- 
trian would induce the motorist to proceed slowly in their neigh- 
ọurhood in order to avoid the stigma of negligence. The 
intention, namely, that these crossings should act as an additional 


problekm prior to the introduction of the Act. 
r as the three main measures taken by the 1934 Act are 
concernei—Speed Limit, Pedestrian Crossings and Driving 
Tests—the\influence of each individual measure upon an eventual 
reduction of accidents cannot be separated. With regard to the 
30 m.p.h, speed\limit on private cars, however, a number of points 
can be raised. ^ 

Seventy-five per cent of all accidents reported in the analysis of 
1936-7 happened in areas in which a speed limit of 30 m.p.h. 
was in force. Even if it is borne in mind that the numerical oppor- 
tunities of accidents are obviously many times greater in built- 
up than in non-built-up districts there are only two conclusions 
possible. The first one is, that speed as such is not the factor of 
causation it was made out to be when the limit was imposed. 
Secondly, the opposite, namely, that the limit of 30 m.p.h. is not 
sufficient. But there is a third point to be considered. Even if the 
speed limit is 30 m.p.h. that does not mean that vehicles travel 
continuously at the maximum allowed to them. There may be a 
certain proportion of motorists who travel at a higher rate, taking 
the risk of being caught and yet “getting away with it.” On the 
whole, however, the ‘‘consequences” will prevent the greater 
number of drivers from exceeding the maximum. Although 
London is not a typical example the concentration of great 
numbers of road users and the considerable proportion of accidents 
make it to some extent eligible as example. The Bressey report 
has given clear evidence of the very slow average speed at which 
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motor vehicles are allowed to move by the circumstances that 
prevail in London traffic. To some extent, although in a smaller 
way, these circumstances take effect in all built-up areas, and it 
may be safely assumed that the average speed in such districts is 
well below the maximum. The evidence taken from these data 
is furthermore reinforced by previous records given in reports on 
accidents before the limit was introduced. Police reports showed 
that a great proportion of mishaps occur at such low speeds as 
15 m.p.h. Though little reliability was placed at the time upon 
the validity of such statements the effects of the present restriction 
seem to do anything but to contradict those assumptions. 

In further evidence the following facts may be submitted. 
Goods vehicles were restricted already in their rate of travel 
in the Road Traffic Act of 1930. The maximum is 30 m.p.h, 
for light and 20 m.p.h. for heavy goods vehicles. In 1937 thee 
were 487,750 goods vehicles registered in Great Britain of wh{ch 
42,185 were involved in accidents; that means that out of} roo 
vehicles registered 8-6 were involved in various occurrenges of 
` fatal and non-fatal character. The number of private cars/in the 
same period was 1,834,248 of which 98,385—5:4 per Igo regis- 
tered—were involved in accidents. Thus we see that cémmercial 
vehicles have not fared better, but on the contrary 
than private cars, which are after all able to travel iat unrestricted 
areas at a much greater speed. 

The speed limit seems therefore to have been much less 
effective than was generally assumed, and it may well be asked 
whether it has been instrumental in reducing the number of 
accidents on the roads. 

In addition to the legislative measures mentioned a code of 
“right manners” was issued, and although the road users are not. 
forced to act according to it, it presents a standard of reasonable 
behaviour with which the motorist is expected to comply when 
driving on the roads. Although the “Highway Code” is not law 
it is made quite clear that f 


‘A failure on the part of any person to observe any pro- 

vision of the highway code... may in any proceedings be 

- relied upon by any party to the proceedings as tending to 

establish or negative any liability which is in question in those 
proceedings.” 


Thus, it is advice given with the threatening finger, which ` 
is meant to induce the driver to follow the rules of traffic behaviour. 
In an earlier part we have pointed out this essential feature of 
road usage, namely, that each user must make it absolutely clear 
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as to what he is going to do next. The Highway Code simply 
wants to show to the driver what he has to do to make his 
intentions clear without the danger of being misunderstood. For 
this reason alone the Highway Code represents an important 
contribution towards the attempts of accident reduction. 

So much for the motorist. : 

When we come to consider the legislative measures taken with 
regard to other road users their absence rather than presence 
becomes conspicuous. It is true that the pedal cyclist is subjected 
to certain regulations which refer to his equipment, such as 
reflectors or brakes. The Highway code also applies to his 
behaviour on the road and prescribes the methods by which he 
may announce his intentions. Beyond that, however, he and even 
more the pedestrian are not very much restricted by the law. 
Whis is the more surprising as these two types of road users are 
responsible—if statistics are an indication of responsibility—for 
welll over 53% of the road accidents and for approximately 48% 
of fatal and non-fatal injuries. This can be readily understood 
when Wwe return to our initial argument. The number of traffic 
units ni teste beyond the space available for movement. 








No doubt, the advent of the mechanically driven vehicle has intro- 
duced a highly dangerous factor into the traffic stream. In so far 
as this is tru&, the increase of motor vehicles is responsible for the 
rise in road acsidents as against the pre-motoring days. But the 
placing of responsibility does not solve the problem of reducing 
the accidents. It is merely an argument which provides material 
for discussions between various users of the road, and it may give 
the non-motorist a weapon of fighting against the motorist and 
trying to place more restrictions upon his movement. If we assume 
that we want motor cars and we want them to be of the most 
efficient use to us, then more and more restrictions will tend to 
reduce this efficiency and use more and more. We arrive here 
simply at the ultimate problem, namely, the proportion between 
the things we want and the things we do not want. We want 
motor cars in increasing numbers with a minimum of accompany- 
ing accidents. The increase in numbers almost automatically 
implies a rise in violent contacts between the vehicles and other 
users of the road. If the argument holds good that regulation is 
instrumental in the reduction of accidents, then this argument is 
applicable to the motorist as well as the other users of the road. 
If one part of the road using community is subjected to certain 
regulations while the other is free to do whatever it likes, then these 
regulations have no chance whatever of being effective. That is, 
lacking the possibility of separating the various traffic units, 


152 ' MODERN LAW REVIEW Sept., 1938 


regimentation of one section must necessarily be followed by . 
regimentation of all users of the highway. 

We give below some examples from Germany as to the relative 
responsibility of pedestrians and pedal cyclists and the results may 
be taken as indicative as to what strict supervision of these other 
road users may achieve. In 1937 42,145 pedestrians were involved 
in road accidents, of which 22,711 or 52% were attributed to this 
class as against 77:5% in Great Britain. The effect of regimenta- 
tion becomes, however, even more apparent when we relate the 
number of pedestrians as factors of causation to the total number 
of traffic units involved in accidents. The total number in which 
causes were assigned was in 1937: 308,248; which means that 
pedestrians were responsible in less than 8% of all cases. (Great 
Britain: 30-5.) The corresponding figures for cyclists was 27,42 
or less than 9% of the total. (Great Britain: 22:8%.)! 

At the moment of writing a committee of the House of Lofds 
is considering further measures that might be taken againsp’ the 
increase of road accidents. It is to be expected, without doubt, 
that many of the suggestions will point in the direction of greater 
control and supervision of the pedestrian and cyclist. If fhe roads 
cannot be made to fit the traffic then no other way soni to 
fight a future increase of deaths and injuries on the réads. Short 
- of driving the motor car off the roads altogether there i is no other 
measure which could radically be successful. z 

It must be understood that this study deals primarily with the 
question of road accidents as far as legislative measures are con- 
cerned, which were introduced to reduce the number of such 
incidents. It is perfectly well realised that there are many more 
issues involved which might give the problem a different aspect. 
For the above-mentioned reason the intricate problem as to the 
priority of the right of movement has not been touched upon. It 
is about this argument that many of the battles of the various 
road users are being fought. Similarly with other problems, such 
as for instance the working of the law in connection with road 
accidents and others, this article could not deal for lack of space. 
It must be realised that the legislative aspect is only one of 
many approaches to this important question. l 

E. D. Weiss 

1 These figures are not strictly comparable because in Great Britain the 

number of traffic units involved in accidents is not published. But even if we 


assumed the same or a reasonably higher number of traffic units for Great Britain 
the percentage would still be more than twice as in the case of Germany. 
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RESTATEMENT ON RESTITUTION. American Lew Institute, 1937. 
- $9.50 net. 


The pioneer work of Professor Winfield on Quasi-Contract! and the 
resulting controversy in the Bell Yard? were followed by a period of seven 
lean years in which the only notable contributions to the subject were the 
article on The Doctrine of Unjustified Enrichment by Professors Gutteridge 
and David? and Mr. Jackson’s History of Quasi-Contract.4 Whether the 
next seven years will live up to the biblical precedent is as yet uncertain, 
but the beginning has been most promising. Three decisions of the Court 
of Appeal’ have reopened the dispute and provoked academic reper- 
cussions,’ while Lord Wright has written an article’ in which he re-examines 
the ratio. decidendi of Sinclair v. Brougham. In these circumstances, the 
appearance of the Restatement on Restitution® is most opportune, provided 
hat we are not too proud to take advantage of American learning and 
perience. The title and the contents of the Restatement have been 
idly explained by the reporters, Professors Seavey and Scott, in a recent 
scle,° and interesting reviews of it have appeared.4! The latest con- 
tion to the subject is the very comprehensive survey of the Principle 
just Enrichment in English Law, by Dr. Friedmann in the Canadian 
jew.l2 Certainly, when the centenary issue of the Law Quarterly 
pears, it will not be possible to relegate Quasi-Contract to less 
e in the section on Contract.!8 
t interesting feature of the Restatement is that it presupposes 
f Private Law into three branches, contract, tort and resti- 
erlying postulate of the first is that a person shall get what 
d to him, of the second that a person has a right not to 
f the third that benefits unjustly acquired shall be 
argument that the principle suggested as the basis 
e as to be useless, the reporters answer that the 
he basic principles of contract and tort in that the 
ery agreement to be performed nor does it award 
injury sustained. These principles are not intended 




























Tort (Tagore Lectures, 1930), Chapter VII. 
9 (Nov. 1931); Winfield, 9 id. 32 (May 1932); Stally- 


id., [1036] 2 K.B. 403; Brook’s Wharf and Bult 
[1937] 1 K.B. 534; Morgan v. Ashcroft, [1938] 


don), 447 (Winfield), and 449 (Friedmann); 
e), and 201 (Allen). 


p : American Law Institute Publishers (1937). Pp. xxv and 1033. 
$9.50. 

10 Restitution (1938), 54 L.Q.R. 29. : 

1 (1937), 51 Harv. L. Rev, 369 (Lord Wright) and Miss. L. J., Febr., 1938 
(Mr. Jackson). Professor Winfield will contribute a review to the October issue 
of the L.Q.R. 

12 (1938), 16 Can. Bar Rev., 243, 365. 

18 As was done in (1935), 51 £.Q.R. 91, 116. 

14 Supra n. 10 at 31-32. 

15 Id. at 36. 
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to provide the solution to individual problems, but rather to indicate the 
spirit in which those problems should be approached. The position is 
stated very clearly in the introductory chapter where it is said of the 
principles of restitution that 


“they cannot be stated as rules since either they are too indents to 
be of value in a specific case or, for historical or other reasons, they 
are not universally applied. They are distinguished from rules in 
that they are intended only as general guides for the conduct of the 
courts and are not intended to express that universality of application 
to particular cases which is characteristic of the statements made in 
subsequent chapters,’’¢ 
This tripartite division is accepted by Lord Wright," but is criticised at 
some length by Mr. Jackson.1® As I understand his argument, he does not 
deny that there is a third category of obligation; to do so would involve 
a withdrawal from the position taken up in his book.!® What he does say, 
is that restitution is an unsuitable and unscientific term in that it connote; 
the remedy given, and not the source of the obligation, as is the case wi 
contract and tort. This is true, and there are further objections. 
tortious actions of ejectment and detinue are restitutionary but do 
fall under restitution. The term was chosen, as the reporters tel 
because it connotes “the right to recover back something which o 
had.” This, surely, is to base restitution on a property right, a rig 
„a proposition which is not universally true. Take the case of t 
who ‘renders services . . . to an unconscious person in an efi 
his life’ ;*! restitution here has nothing to do with a righ 
involves the payment of reasonable recompense. In fact, 
the primary obligation is personal, though often there 4 
an ancillary right in rem exists." Restitution is an ade 
Part II of the Restatement which contains the rule 
following property. But though one may criticise lý 
is also forced to admit, as he does, one’s inabili 
better. The meaning which ‘restitution has in t 



































“restoring to a person property transferred 
perty of his acquired by another, or paying 
property or the value of services rendered 
a loss by him and a receipt of something by 
cases the amount of loss and the value o 
are not equal.” 


According to section 1, “a person who has kh 
expense of another is required to make resti’ 
out the rest of this article, ‘‘restitution” 2 
used in accordance with these explanations. 

The second point of interest is that Par‘ 


16 Restatement, p. I1. 

17 (1937), 51 Harv. L. Rev. at 369~70. 

18 (1938), Miss. L. J. 

19 History of Quast-Contract, 129-30. 

20 Supra n. 10 at 29. 

21 Td. at 31; Restatement, $, 114. 

% Supra, n. 10 at 42; Restatement, s. 160(a). 

23. The reporters give their reasons for rejecting Quasi-Contract as the title 
supra n. 10 at 38-40. Cf. Winfield, op. cit., 119 and Jackson, op. cit., 127 ff. 

24 Restatement, p. 522. - 
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* aut Wh: Oe et a ee 
oq sont Sang i 
qans yO oue : stitution will be granted; whether the action is 
id 


g : 50 om O + ‘which a person is entitled to restitution are the ` 
gurit? ot: broceeding i is one at law or in equity, although in 
_ Quo gat 105 umitations which the courts at law imposed upon 
-yo But n oeOndering a judgment have prevented actions at law 
_ 104 Potion would be alloweđ'in equity, and in many situations 


“ar proceeding in equity is denied because. the remedy at law is 
adequate. kii ; 


There are certain noticeable omissions from this half.of the book such as 
-the ‘absence of discussion of 


“the circumstances under which an action can : be maintained upon 
- a judgment or for a failure to perform an official, customary, or 
statutory duty to pay money. Mia 


hus a -traditional-head of anast conati liability in English law is 
roperly left-out because it has nothing to do with the basic idea in resti- 
tion, namely that.of unjust enrichment. Less defensible is the treatment 
subjects which -properly fall under restitution merely by means of 
mcés to other Restatements.2’ ‘Part II, which is headed ‘‘Construc- 
rusts and analogous Equitable Remedies,” deals with those situations 
he personal right to restitution is buttressed by a property right. 
a very good discussion of the. distinction between express and 
ve trusts in which Professor Scott demonstrates that the two 
ies of the same genus but are separate concepts, even though 
ilar to the extent that in both property is held by one person 
ligation to convey it to or use it for the benefit of another; 
niract and quasi-contract do in that the former arises out 
le the latter is imposed by law. This linking of con- 
d quasi-contract will seem rather strange to most 
ùgh it is something of a commonplace in America; 
as saying in 1920 that the constructive trust affords 
a received benefit in order to prevent unjust 



























outstanding features of the Restatement.2° The 
ises whether English law can adopt its plan, of ` 
id that if it is correct, “it répresents the greatest 
ion of obligations that has occurred for many 
have anything which corresponds to the third 
on? Weare forced to hark back to the Landon 
hich followed:the publication of The Province 
ich in part resolved itself into a discussion of 
separate head of obligation from Contract. 
ut’ Quasi-Contract is only part of what the Restatément terms restitution, 


728 Id. at 4, 
/ 8 Td. at 2-3. - 
27° E.g., s. i5 (g);-where the reader is referred to the Restatement of Contract for 
‘the treatment of recovery of money where consideration has failed. 
238 Restatement, $. 160; cf. supra n. 10 at 40 ff. 
22 33 Harv. L: Rev. 421. 
8° For a fuller account of. the contents reference should be made to Lord 
` Wright’s review, supra n. IL Š 3 
31 See also Miss. L. J. . 
33 Supra ne2. ` ; ne 
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and failure to appreciate this has obscured the issue. The restitutionary 
remedies in English law are three; the action for money had and received, 
tracing under Taylor v. Plumer, and tracing under Re Hallett’s Estate 
‘According to Mr. Landon, there are only two types of obligation, Contract 
and Tort, and Quasi-Contract falls under Contract; where does he classify 
the right to trace under Re Hallett's Estate without a reference to which . 
(to use his own words) “no account of quasi-contractual liability in English 
law can be complete”? He surely will not say that it falls into the 
category of tort, and how can he put it under contract when it was used in 
Sinclair v. Brougham by the House of Lords to escape from the difficulty 
created by their refusal to allow the action for money had and received 
where a fictitious contract could not be implied because it would have 
been ultra vires? Now “the action of money had and received and the 
tracing order are different names for the true principle that property should 
not be unconscientiously retained,” and if a principle cannot be fitted 
into the Procrustean bed of Mr. Landon’s juristic categories, some altera; 
tion of those categories is imperative. In other words, the ‘‘dichotom 
which has received the approval of generations of lawyers’? must 
abandoned in favour of a trinity 
The second of these three restitutionary remedies, tracing under T) 

v. Plumer, presupposes that the plaintifi’s property has been changed 
property of another kind which can be identified so that an ac 
trover will lie for it. The emphasis is on the proprietary reme 
plaintiff and not the personal obligation of the defendant, 
exists; according to Lord Ellenborough, the. plaintiff claims “ 
he never ceased to be the lawful proprietor.” In Taylor v, 
other party was the assignee in bankruptcy of the defauitj 
it is not at all clear that if the agent had disposed of t 
bullion to a bona fide purchaser for value, the principal 
given an action in vem against that purchaser. The 
this case is based on the fiction that the plaintiff is t 
which the defendant has bought with the plaintiff, 
is just and reasonable to preserve that fiction as 
sentatives, trustees in bankruptcy and donees, th 
for enforcing it against a bona side purchaser. 
action is that ‘‘an abuse of trust can confer no ri 
it.”41 “Trust” must here be used in a non-tech 
was at common law before the Judicature A 
paraphrase by saying that a person who acquir 
of duty must restore it. Thus Taylor v. Plumer 
the first underlying principle of the Restatemer 
been unjustly enriched at the expense of ar 
restitution to the other.” 

33 (1815) 3 M. & S. 562. 

1 (1879) 13 Ch. D. 696. 

8 8 Bell Yard 19 ff. 

38 Td. at 23. 

a7 Chafee, reviewing Hanbury’s Essays in Equity (1935), 48 Harv. L. Rev. 527; 
cf. Lord Dunedin in Sinclair v. Brougham, [1914] A.C. 436, and Lord Wright, 
supra n. 7 at 317. 

38 Supra n. 35 at 20. 

3 Cf. Lord Wright, supra n. 7 at 314~15. 
Kc (as 3} 3 M. & S. 579; ef. Viscount Haldane in Sinclair v. Brougham, [1914] 

ar (ears), 3 M. &'S. 574, per Lord Ellenborough, C.J. 
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But the scope of this remedy is very much limited by the fact that the 
right to follow “ceases when the means of ascertainment fail,’’4? and the 
means of ascertainment failed at common law when the fiction of a right 
in vem was impossible, z.¢., when there was no specific object which could 
be earmarked as the product of the property of the plaintif. But the 
means of ascertainment at the disposal of equity were not so circumscribed 
and ‘the possibilities of restitution were considerably increased by 
Re Haliett’s Estate. It is important to emphasise that this decision did not 
introduce any new principle of restitution. 


“The question always was, Had the means of ascertainment failed? 
But if in 1815 the common law halted outside the banker’s door, 
by 1879 equity had had the courage to lift the latch, walk in and 
examine the books. . . . I see no reason why the means of ascertain- 
ment so provided should not now be available both for common law 
and equity proceedings. If, following the principles laid down in 
Re Hallett’s Estate, it can be ascertained either that the money in the 
bank, or the commodity which it has bought, is ‘the product of, or 
substitute for, the original thing,’ then it still follows ‘the nature of 
the thing itself.’ 43 


dentity of the principle upon which the two types of tracing order 
ed is emphasised by Jessel, M.R., in Re Hallett’s Estate, where 
oves of the remarks of Lord Ellenborough. The Master of the 
mentions the doctrine of equitable lien under which the plaintiff 
my part of the defendant’s property if he can show that 
tributed towards the purchase price. In both equitable 
g under Re Hallett’s Estate, there is usually no doubt of the 
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In short, th ght to restitution is in some cases quite independent of the 
right to tł .og this action and therefore independent of the notion of 
implied contract, if indeed that concept is necessary in any branch of 
restitution. The boundaries of the action for money had and received were 
not fixed in saecula saeculorum by the third edition of Bullen and Leake 
in 1868, but still have to be delineated, as the Court of Appeal recently 
observed,** and there is still controversy about the basic principle of the 
action. Lord Mansfield’s view, expressed in Moses v. Macferlan,*® 
is well-known— 


“Tf the defendant be under an obligation, from the ties of natural 
justice, to refund, the law implies a debt, and gives this action, 
founded in the equity of the plaintiffs case, as it were upon 
a contract.” 




















To-day there are roughly three schools of thought. On the right are those 
who maintain that the action is rooted in the fiction of an implied contrac 
and has nothing to do with “natural justice.” Among their numbers a 
Lord Sumner, Greene, M.R.,54 Mr. Landon,®? and Dr. Hanbury. 
the centre we find Viscount Dunedin,*4 Sir William Holdswo 
Dr. Radcliffe and Dr, Allen ;5? perhaps we should add Scott, L.J.,58 
Professor Gutteridge." They say that the action will not lie wher 
impossible to imply a contract, but that the principles of natural, 
are taken into account in deciding when that contract will be 
On the left, Lord Wrights? and Professor Winfield® hold that 
of the implied contract is otiose, and that the basis of th 
tion where it is unjust and unreasonable® for the defendan 
benefit he has acquired. Has implied contract theo: 
Sir William 
ct (a) 
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e liable to be defeated by transfer to a bona fide 
he suggestion made above about the scope of Taylo 
the same limitation is placed on the plaintiff’s right 
oth cases the underlying theory is the same—the 
tiff of a benefit unjustly acquired by the defendant. 
which we have been discussing are dealt with 
ment, together with subjects which we have not 
as subrogation and constructive trusts. The 
3 as Mr. Landon has pointed out,48 is still in the 
process of elucidation, but their nature is clear—they are proprietary 
remedies which usually are ancillary to the personal remedy of the action 
for money had and received. But it is impossible 


“to say that every person who can in equity establish a right to have 
his money or the proceeds of his property restored to him, can, as an 
alternative, bring an action against the person who has been in 
possession of such money or proceeds for money had and received.’’4? 


42 Id. at 575. 

43 Pery Atkin, L.J., in Pu Belge v. Hambrouck, [1921] 1 K.B. 335. 

44 (1879), 13 Ch D. 717-18. 

45 Pace Dr. Hanbury (Essays in Equity, 10). See Chafee, supra n. 37 at 529-30, 
and Scott, The Nature of the Rights of the Cestui Que Trust (1917), 17 Col. L. Rev. 
269. But ef. Stone, Id. at 467. 

4 Supra n. 35 at 23. 

47 Per Atkin, L.J., in Banque Belge v. Hambrouck, [1921] 1 K.B. 333. 
















d of relationship between the parties. “i 


ith all respect, this argument will not hold wa 
fictitious—that is agreed on all hands; if the rel 
pendently of the fiction, the fiction is useless, while i 
fiction will not bring it into being. “But even if the 


48 Per Scott, L.J., in Morgan v. Ashcroft, [1938] 1 

# (1760), 2 Burr, 1008. 

80 Sinclair v. Brougham, [1914] A.C. 451 ff. But h 
in another connection; see his dissenting judgment 
Avlidge, [1914] 1 K.B. 193. 5 

s Morgan v. Ashcroft, [1938] 1 K.B. 62. Lord Wright’s judgment in the 
Brook's Wharf case was not cited to the Court, presumably because it did not 
appear in the Law Reports till after the case was argued, though collateral reports - 
were available at the date of the trial. 

58 “Supra n. 35. ; 

5 Essays in Equity (1934), 1. Is Dr. Hanbury undergoing a change of heart? 
Cf. Modern Equity (2nd ed., 1937), 57 ff. and (1937), 2 Toronto, L.J., 51, n. 3. 

54 Sinclair v. Brougham, [1914] A.C. 436. 
© §8 (1932), Journal of the S.P. T.L., 42. 

š Supra n. 6. 

5 Ibid. 

58 Morgan v. ae [1938] 1 K.B. 75-77. 

6 Supra n. 

80 Brook's Wharf v. Goodman Bros., [1937] 1 K.B. 545 and supra n. 7. 

& Op, cit. at 131 ff.; supra n. 6; (1938), 54 LOR. 304. 

62 The twentieth century way of saying “contrary to natural justice.” 

88 Supra n. 55. 
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we are little better off because we still have to discover in what circum- 
stances the law will allow the action for money had and received to lie, 
granted that the fiction of a contract can be implied. The criterion 
afforded by the implied contract theory is a purely negative one which 
arbitrarily rules out relief in certain cases without telling us where relief 
will be granted, Since the fiction is both useless and harmful, can it be 
discarded? Until last year Professor Winfield alone had dared to maintain 
this revolutionary thesis, but he has recently received powerful support 
from Lord Wright, both in the Brook's Wharf case and in his article in the 
Cambridge Law Journal®™ in which he re-examines Sinclair v, Brougham, 
and concludes that the implied contract theory is not part of the vatio 
decidendi, Whether this is so or not, we need an additional criterion; we 
have seen that tracing orders are based upon the principle of restoring a 
benefit unjustly acquired and this is the basis which Lord Wright gives for 
the action for money had and received. He says ;* 


“These statements of the principle do not put the obligation on any 
ground of implied contract or of constructive or notional contract. 
The obligation is imposed by the Court simply under the circum- 
{stances of the case and on what the Court decides is just and reasonable, 
aving regard to the relationship of the parties. It is a debt or obliga- 
constituted by the act of the law apart from any consent or 
intéption of the parties or any privity of contract.... The de- 
ihe lt would be unjustly benefited at the cost of the plaintiffs if 






the latter, who had received no extra consideration and made no 
express\bargain, should be left out of pocket by having to discharge 
what was. the defendants’ debt.” 


The principle of unjust enrichment is a general one and, like all general 
principles, it is subject to certain exceptions; thus there is no recovery of 
money paid under a mistake of law,® and until 1935 when the Legislature 
intervened, there was no contribution between joint tortfeasors.?° To 
point out that practically every other civilised legal system has developed 
such a principle?! and, to echo the words of Professor Gutteridge, that in 
Quasi-Contract “the tendencies have, on the whole, been in a reactionary 
rather than a progressive direction since the days of Lord Mansfield,”7? 
may lead those who deny the existence of this principle in English law to 
put one on Koko’s list of undesirables as an ‘idiot who praises with 
enthusiastic tone every century but this and every country but his own”; 
still, the risk must be taken. The line-up in this controversy is distinctly 
reminiscent of an Oxford v. Cambridge contest, and perhaps it is not 
treasonable for the writer to hope that his old University will once more 
turn out to be the home of lost causes. 
D. W. LOGAN 


8 Cf. Greene, M.R., supra n. 51; Scott, L.J., supra n. 58; and Winfield, 


% [1937] 1 K.B. 545. 

® Bilbie v. Lumley (1802), 2 East 469. 

%0 Law Reform (Married Women and Tortfeasors) Act, 25 & 26 Geo. 5, c. 30,5. 6. 
1 David, supra n. 3 and Friedmann, supra n. 12 at 244. 

72 Supra n. 13. 
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STATUTES 
Leasehold Property (Repairs) Act, 1938 


This Act furnishes yet another example of a legal reform of considerable 
social importance introduced by a private Member. The basic object is to 
prevent the exploitation of tenants by landlords serving on them stringent 
schedules of dilapidations with the object of forcing the tenants to pur- 
chase the reversions under threat of forfeiture or actions for damages. 
It is unfortunately within the knowledge of every solicitor that schedules 
of dilapidations frequently refer to repairs and redecorations, many of 
which the tenant is probably under no obligation to carry out or which, 
even if he is under a legal obligation to do them, are not really necessary. 
In the case of a large property let at a rack rent, this does little harm, 
since the tenant is in as strong a position as the landlord—indeed, while 
as at present the general tendency is for rents to fall, he is in a stronger, 
position, since he knows that the last thing that the landlord wishes 
do is-to forfeit the lease. The tenant is able to employ a lawyer and/ if 
necessary, a surveyor to deal with the matter on his behalf, and as a regult 
of negotiations between the parties and their advisers, the repairs which 
the tenant eventually carries out will probably bear little resemblance to 
those originally included in the schedule of dilapidations. But as régards 
small property, the position is very different. The landlord may be a rich 
man or corporation; the tenant will probably be a poor man who is unable 
to spend money on professional assistance. The rents of smaller properties 
have been maintained, and in the case of many leases the rents payable 
are substantially less than those which could be obtained on reletting. 
It has therefore not been uncommon, particularly in the provinces, for 
the landlord to serve on the tenant a lengthy schedule of dilapidations 
and to indicate that, unless this is complied with or unless the tenant likes 
to purchase the reversion at a named (and generally excessive) price, 
steps will be taken to forfeit the lease. Of course, the tenant already has 
the protection of ss. 146 and 147 of the Law of Property Act, 1925, under 
which the landlord has to serve a notice specifying the alleged breach, 
requiring it to be remedied if capable of remedy, and asking for com- 
pensation if desired; while even if this notice is not complied with, the 
tenant can apply to the Court for relief from forfeiture. But the tenant is 
probably ignorant of his legal rights, and in any case these sections do 
not apply if, instead of forfeiture, an action for damages is threatened. 
In such a case his only protection is the rule that the damages recoverable 
‘are not to exceed the diminution in the value of the reversion owing to 
the breach (Landlord and Tenant Act, 1927, $. 18 (x) ). Threats of this 
latter nature are available in a wider class of case, e.g. to long leases under 
which a ground rent only is payable; these normally contain a right of 
re-entry only on breach of the covenant to pay rent, but they contain 
certain, though admittedly limited, covenants to repair, and an action 
for damages can be threatened on an alleged breach of these. 

The new Act which came into effect on the 23rd June applies to houses 
of a rateable value of {100 or less, held for a term of which five years or 
more remain unexpired. The Act applies to a house notwithstanding 
that part thereof is used as a shop or office, or for business trade or pro- 
fessional purposes, and it relates to leases whenever created and to breaches 


of covenant or ~~ to put or keep the house in repair during the 


f; 


¢ 


A 
: 


/ 


STATUTES | 61 





currency of the lease, whether the breaches occurred before or after the 
commencement of the Act. 


- Tf the landlord is seeking to recover damages for the Bradh of such a 


covenant, he must serve on the tenant a similar notice to that required 
by s. 146 of the Law of Property Act; in other words, such a notice must 
now be served, whether the landlord is seeking to forfeit the lease or 
merely claiming damages. Moreover, this notice must contain a statement 
in characters not less conspicuous than those used in any other part of the 
notice to the effect that the tenant is entitled under the Act to serve on 
the landlord a counter-notice claiming the benefit of the Act. In order to 
‘enable him to do so; the notice must also contain a statement in the like 
characters specifying the time within which and the manner in which the 
counter-notice may be served, and specifying’ the landlord’s name and 


X address for service. This counter-notice must be served within twenty- 


\ eight days, and when served no proceedings by action or otherwise can 


`. \be taken by the landlord for forfeiture or the recovery of damages with- 


ut the leave of the Court (normally the County Court). It will be noticed 
that whereas under ss. 146 and 147 of the Law of Property Act, a tenant 
who wants relief must take the initiative by applying to the Court, under 
-the pew Act the onus is on the landlord to apply. In other words, the 
onus: is transferred from the presumably poorer and less well-informed 
tenant -to the presumably richer and more-knowledgeable landlord. 
Thes Court may grant the landlord leave on such terms as it thinks 
fit, but only if the landlord proves— 


“ (a) that the immediate remedying of the breach is necessary for 
preventing substantial diminution in the value of the reversion or that 
ithe breach has already caused such diminution ; 

(b) that such immediate remedying is necessary in order to cum- 
ply with legislation ; 

(c) that such immediate remedying is required in the interest of 
the occupier; 

(d) that the breach can be remedied at an expense which is small 
in comparison with the expense that would probably be caused by 
postponement of the work; 

(e) that there are other special circumstances rendering it just and 

' equitable that leave should be given. 


As a further inducement to the landlord not to serve an unduly onerous 
schedule of dilapidations, it is provided that if the tenant serves a counter- 
notice,-the landlord cannot recover; under s. 146 (3) of the Law of Pro- 

- perty Act, the costs and expenses incurred, unless he applies to the Court 
for leave to enforce the covenant. If he does so, the Court has power to 
direct whether and to what extent he is to be entitled to the benefit of 
s. 146 (3). 

By s. 3, the Act is not to apply to a covenant to put the house in repair 
upon the tenant taking possession or within a reasonable time thereafter. 

Diehards may attack the Act on the ground that it is class legislation 
and a further infringement on the principle of freedom of contract. But 
it undoubtedly meets, and appears to meet satisfactorily, genuine evils, 
and most lawyers will wish that it had been made of general application. 
Besides, every lawyer knows that to talk about freedom of contract in 

-connection with leases is nonsense; not 1 per cent of the people who sign 
leases realise what the covenants mean, and few lawyers would pretend 


` 
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that they are able to explain it. The law of landlord and tenant is still 
based on a mass of case-law overlaid by numerous statutes of different 
periods dealing with a number of unrelated questions. The law is out of 
date, obscure, and frequently unjust, particularly to the tenant. The new 
Act removes certain injustices, but the law of landlord and tenant as a 
whole can never be made satisfactory until it is codified in one Act, which 
brings the common law up to date and states it clearly, and which con- 
solidates and modernises the various statutory provisions. This branch 
of the law affects all classes, from the highest (who admittedly can afford 
legal advice which may ‘be helpful) to the lowest (who cannot); it is inex- 
cusable that it should be allowed to remain in its present chaotic condition, 


Increase of Rent and Mortgage Interest (Restrictions) Act, 1938 


This Act gives effect.to the views of the Ridley Committee (noted at 

p. 314 of Volume I of this Review) with the exception of the suggeste 
scheme for gradual regional de-control which, as mentioned in the nove 
already referred to, was not.adopted by the Government. By virtue/of 
E which came into force on May 26th, the Rent Acts are to remain 
ce until June 24th, 1942 (and will no doubt continue with further 
s for many years thereafter). But, subject to the necessity 
ion with the local authority and notice to sitting tenants, as 
. hber 29th, 1938, houses with a rateable value exceeding £35 
of London, the Metropolitan Police District, and Scotland and 
ve are decontrolled. This is however subject to an important 


e. the case of houses at present controlled of which a part was 
oÙ, çember, 1937 (the date of the Ridley Report), sublet and 
OccL acant and to let, as a separate dwelling. In sucha case the 
rateai tue of the whole house shall be treated for the purpose of 


decont. s not exceeding the respective amount mentioned above if it 
would nc exceed it after deducting the rateable value of the part so sublet 
or to lét. The object of this is to save from automatic decontrol certain 
cases where houses are occupied by a number of families, but such houses 
may still become decontrolled on the landiord’s obtaining possession. But 


except in this and the other case of subletting mentioned in s. 3 (2) of the - 


Act houses may no longer become.decontrolled in this way. “Excuse 


certificates” on proof of reasonable excuse for failure to register houses. 
decontrolled under the Act may be granted by the County Court within | 


one year from the passing of the Act but no “excuse certificate” for failure 
- to register houses decontrolled under the 1933 Act can be made after the 
` expiration of 3 months from the passing of the Act and a person shall not 
be deemed to have ‘‘reasonable excuse’’ unless his failure was attributable 
to some cause beyond his control (in other words, ignorance of the legal 
requirements is not enough). 

This Act also contains a number of less important provisions most of 
which were referred to in the note on the Ridley Report. Apparently, 
. however, no effect is to be given to the recommendation of this Committee 
and its predecessor that the Rent ae should be consolidated—a reform 
which is long overdue. 


Me 
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| NOTES OF CASES 
Parliamentary Privilege—The Sandys Case 


No case concerned with Parliamentary privilege since Bradlaugh v. 
Gosset, 12 Q.B.D. 271, and the events leading up thereto, has given rise 
to so much public interest as the Sandys Case. Actually there are two 
quite distinct points involved in this case: Much the more important of 
these is the problem of the application of the Official Secrets Act, rg11, 
to Members of Parliament. The substance of this was admirably stated in 
the Economist of 2nd July, 1938, in the following passage: ‘‘Itis imperative 
even in a democracy that certain facts which might be helpful to a possible 
enemy should be kept secret. The Government must be accorded adequate 
powers to ensure that, in such cases, this secrecy is safeguarded. But it is 
equally essential, both for the safety of the State and for the preservation 

f liberty, that the House of Commons and the Press should not be ham- 
red in exercising their traditional right--which is also their duty—of 
criticism. This function can only be effectively performed if Members 
of Rarliament and journalists are well informed; hence it is part of their 
day-to-day business to secure information from all possible sources.” 
Few of us would be ready to put journalists upon the same level as Members 
of Parliament, but otherwise there is not likely to be much dissent from 
this passage. Its translation into concrete rules is likely to be difficult, 
as has evidently been realised by the members of the Select Committee of 
the Houseyof Commons which is considering the matter, and which, as 
we write, hag announced that it will not be able to report until the next 
session. We ‘hope to discuss this important matter in detail when the 
findings of Parliament have been announced. 

It may be convenient here to recall briefly the main events as they 
occurred. On Monday, 27th June, Mr. Sandys, M.P., informed the Speaker 
and the House of Commons that having received certain information as 
to the state of the preparations against enemy aircraft he had prepared a 
question on that.subject to be addressed in the House to the Secretary of 
State for War. Considering that it might be inadvisable in the national 
interest to make publicly the disclosure involved in this question, he had 
sent it to the Secretary of State with a covering letter asking whether there 
was any objection to its being put. Instead of answering this communica- 
tion, the Secretary- of State, who had formed the opinion that there had 
been a breach of the Official Secrets Acts, 1911 and 1920, after consultation 
with the Prime Minister, placed the matter in the hands of the Attorney- 
General. The latter minister had thereon sent for Mr. Sandys and 
attempted to extract from him the source of his information, employing 
what at first blush appeared very like a threat to make use of the Acts 
in question against Mr. Sandys himself, though when Mr. Sandys took a 
firm stand his attitude had become less aggressive. After informing the 
House of these facts, Mr. Sandys proceeded to raise the whole question of 
privilege of Parliament in relation to the Official Secrets Acts, and gave ` 
notice of motion to refer the matter to a select committee. The Prime 
Minister accepted the notice, and indicated that he proposed to ask the 
House to appoint such a committee, and this was of course eventually done. 

It may perhaps be suggested that in adopting the procedure just 
referred to the House has got hold of the less important end of the stick. 
The Sandys case is just a further piece of evidence that the executive has 
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come to realise that it has in the Official Secrets Acts, 1911 and 1920, a 
much more powerful weapon than had been appreciated. Lewis v. Cattle 
(1938), 54 T.L.R. 72, (see MopeRN Law Review, Vol. 2, p. 73) brought 
the world of journalism up sharp against this unpleasant fact. The Sandys 
case has brought politicians to a realisation that the journalists had a 
grievance. Meanwhile a recent case before a Metropolitan magistrate, 
_ in which a bookmaker was fined under the same Statute for making wrong- 
ful use of an accommodation address, has shown that it can be used to 
strike in most unexpected places. It is clear that the Act is being used in 
ways never within the contemplation of the legislature, and the real 
solution would appear to lie in the direction of a non-party committee to 
investigate the scope of the Act, and to make recommendations for its 
amendment. The Act is a criminal statute and it would be breaking new 
and dangerous ground to confer immunity from the criminal law upon A 
Members of Parliament. 

The second point involved is the less important one of the summons a 
Mr. Sandys before a military Court of Inquiry. Before the matter was 
raised in the House of Commons the Army Council had apparently decided 
to set up a Commission to inquire how the leakage had occurred. This 
was announced in the Press on the day following Mr. Sandys’ first statement 
to the House (Tuesday, 28th June). On the next day, Mr. Sandys, who is 
a second lieutenant in the anti-aircraft forces, informed the House that 
he had been summoned to appear in uniform before the Commission to 
give evidence. He claimed that as the summons was served on him while 
the matter was under the consideration of Parliament, there had been a 
breach of privilege. The Speaker ruled that this was prima facie so, and 
remitted the matter to the Standing Committee on Privilege, which soon 
reported that there had in fact been such a breach, but refused to censure 
the Army Council. 

The House was later informed that the summons to Mr. Sandys had 
not in fact been issued by the Army Council as had been assumed by the 
Standing Committee, and the matter was referred to the Select Committee 
to examine again in connection with their main subject of inquiry. We 
may nevertheless enquire into the chief features of the case as they 
appear from the statements made in the House. 

In the first place, it is not too clear what head of privilege was 
broken, although it seems usually to have been considered that it was 
that defined by Erskine May (13th edn., p. 119) as “the paramount right 
of Parliament to the attendance and service of its members.” That is to 
say the breach consisted in the summons to Mr. Sandys to attend the 
Military Court at a time when Parliament was in session. This appears 
from the statement of the Prime Minister to the effect that the purpose of 
the privilege rules is to ensure that members shall not be hampered in 
their duties by outside demands for their attendance. The sovereign 
Parliament naturally has the first call upon the time of its members, There 
was clearly a technical breach of this privilege, but in practice Parliament 
has not for some two centuries insisted upon the immunity of its members 
from attendance in Civil Courts, though no doubt such a summons still 
amounts in theory to a breach of privilege, and according to Erskine May 
(ubi supra) any attempt to punish a member for refusal to obey such a 
summons would appear clearly to be a breach of privilege. In a normal 
case it would be clearly absurd to draw any distinction between attendance 
at a Civil Court and a Military Court. 
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It was, however, suggested that the breach of privilege lay in the fact 
that a Member of Parliament was summoned to assist in the investigation 
of a matter which was at the same time under the consideration of Parlia- 
ment itself. There would appear to be no Parliamentary privilege which 
prevents an outside body investigating some question which is before 
Parliament, and a claim to such would clearly be very dangerous, At the 
same time, Parliament is a Court, and in any actual conflict of jurisdiction 
must have precedence over inferior courts such asa Military Court of Inquiry. 
It does not appear on the facts that the Military Court sinned in this respect. 
The specific complaint made by Mr. Sandys on 27th June was not of 
course referred to a committee, but only the general question of Members 
of Parliament in relation to Official Secrets. The military commission was 
therefore not engaged upon the same inquiry as the Select Committee, so 
that it could again be argued that the breach of privilege was no more 
than technical. Moreover, it would appear that at the time when the 

ummons was issued as opposed to the time of its service, the matter had 
not gone very far in Parliament, i.e. the issue seems to have taken place 
sogn after Mr. Sandys had given notice of his motion for the appointment 
of Acommittee, and the statement of the Prime Minister that he proposed, 
at ae future date, to invite the House to set up a committee to inquire 
into the general question. It was no doubt on these grounds that the 
Standing Committee exculpated everyone from blame in connection with 
the breach of privilege which they found to have taken place. 

It might of course be contended that.the Select Committee and the 
Military Caurt, though investigating different matters, were nevertheless 
both likely t require the assistance of Mr. Sandys in connection with their 
inquiries, and “that the breach of privilege lay in the attempt to deprive the 
Select Committee of his services. This, however, seems rather a far-fetched 
view of the matter. 

It is therefore on the accepted rules somewhat difficult to establish 
anything more serious than a technical breach of privilege. Unfortunately, 
the Standing: Committee gave no reasons for its finding, and it may be 
argued that the absence of censure indicates the view that nothing more 
than a technical breach had occurred. 

It is submitted that a wider view of Parliamentary privilege is necessary. 
Rules which were laid down in the Middle Ages for securing the attendance 
of members are only partially adequate, if adequate at all, for dealing 
with modern problems. The gravamen of the charge in the present case 
was that the executive through the Attorney-General had threatened to 
use the Official Secrets Acts against a Member of Parliament if he refused 
to disclose the source of certain information. Meeting with a stiff resistance 
they thought it politic to draw back from that particular line of attack, 
which would clearly have raised the issue of privilege in an acute manner. 
The fact that Mr. Sandys was an officer in the army, however, appeared to 
furnish an indirect method of compelling him in that other capacity to 
disclose information which in his Parliamentary capacity he had claimed 
to be privileged. Such an attempt ought to be a breach of privilege, and 
a reprehensible one. It is a pity that, as appears to be clearly established 
(cf. Erskine May, Parliamentary Practice) no new head of privilege can 
be created. This case clearly shows the need of greater elasticity. It is 
submitted that Mr. Sandys’ case is eminently one which calls for such an 


innovation. 
R.S. T. C 
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Demanding with Menaces—Claim of Right made in Good Faith 


The report of the proceedings in R. v. Bernhard, [1938] 2 K.B. 264, 
should interest two classes of persons, those who believe in the infallibility 
of judges and those who talk of the abolition of the criminal jury. The 
charge against the prisoner was that she had demanded money with 
menaces from the prosecutor with intent to steal, contrary to the Larceny 
Act, 1916, s. 30. It was clear from the evidence that the prosecutor had 
had an illicit association with the prisoner and that some agreement had 
been made between the parties in respect of it, though there was a conflict 
of evidence concerning its terms and, particularly, about the amounts 
and the dates of the promised payments. Lord Hewart, C.J., appears to 
have made up his mind very resolutely that the terms of the agreement 


could not possibly support the alleged belief of the prisoner that she was ri 


entitled to the payment of a lump sum at the date when she menaced 
the prosecutor. This was one of the reasons why the conviction wa 
quashed by the Court of Criminal Appeal, who considered that there vés 
no doubt that there was material before the jury upon which they wére 
entitled to find that the prosecutor had promised to pay a lump sum at 
the material date. The Court, very, very politely, remarked, “But however 
strong, and however well justified, may be a judge’s view that there is a 
preponderance of evidence against the defence of a claim of right, the 
question whether that defence is negatived by the evidence must be left 
as a question of fact to the jury.” This contrasts strongly with Lord 
Hewart’s final direction to the jury that he hoped they thoroughly under- 
stood that he was directing them “‘as a matter of law.’ 

But this was not the most serious misapprehension entertained by his 
Lordship, for it is clear from the terms of his summing-up that he had 
badly misdirected himself on the nature of “a claim of right made in 
good faith” which figures so prominently in the definition of larceny 
in s. 1 of the Act of 1916, a definition which is of prime importance in the 
interpretation of s. 30, with its reference to “intent to steal.” He declared 
that “there cannot be a claim of right in good faith—if the claim is one 
arising out of an immoral consideration.” Then an obstinate, but obviously 
intelligent, juryman gave him an opportunity to reconsider the matter 
by forcing the foreman to return into Court for a further direction from 
his Lordship, who again said, “You cannot have a claim of right where 
the circumstances are such as to exclude the possibility of a legal claim.” 
The foreman gave his Lordship a last opportunity by saying, “I want 
your Lordship’s guidance so that this one juror should have his mind 
cleared.. I understand that his belief is that, if the prisoner thought she 
had a claim, that would make a verdict of guilty of blackmail an incorrect 
verdict.” To this Lord Hewart replied, “That is the kind of fallacy with 
which I have been endeavouring to deal. If a person thinks two and two 
‘make five, that gives rise to nothing but error. The question is not whether 
she thought something or other. The question is whether on the materials 
it was open to her to think she had a real claim of right and made in good 
faith. In other words, a person cannot make a right by thinking she has 
one.” This overcame the opposition of the obstinate, but intelligent, 
juryman, and the prisoner was convicted. 

But that is not the last we hear of the obstinate, but intelligent, 

juryman, for the Court of Criminal Appeal has enshrined his memory in 
its judgment by stating that “the proper answer to the question which 
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troubled at least one of the jury would have been that if the prisoner 
honestly thought that she had a claim, she was entitled to be acquitted, 
even though she was wrong in so thinking. If the matter were ves integra 
there would no doubt be much to be said for the view which found favour 
with Lord Hewart, C.J., that the words ‘claim of right’ cannot be read as 
including a claim which is unfounded in law. We are, however, bound by a 
long series of decisions, many before, and one at least subsequent to, the 
Larceny Act, 1916, to hold that this view is incorrect, and that a person 
has a claim of right, within the meaning of the section, if he is honestly 
asserting what he believes to be a lawful claim, even though it may be 
unfounded in law or in fact. The material words in s. 1 of the Larceny 
Act, 1916, are declaratory of the common law, and a long and unbroken 
chain of authority supports this proposition.” 

g The Court then proceeded to point out that a promise made in con- 
. sideration of the cessation of an illicit cohabitation, or in consideration of 
\past illicit cohabitation, or by way of compensation for seduction, is not 
made for an immoral consideration and is void merely for want of con- 
sideration; if made under seal, it prima facie constitutes a valid contract. 
The Court added, “It is, we think, plainly impossible to found any argu- 
ment against the existence in the appellant’s mind of an honest belief in 
the justice and legality of her claim upon her failure to appreciate the 
distinction which an English lawyer would have drawn ‘between the legal 
results of a parole agreement and an agreement under seal. It is indeed by 
no mean clear that the validity of the agreement, which was made in 
France, sal be held to depend on the law of England, but, as no evidence 
was called as to the French law applicable in such a case, it is impossible 
(as indeed it 2 unnecessary) for us to inquire whether according to French 
law the appellant might have maintained an action against the prosecutor.” 
Counsel for the Crown made a faint attempt to justify Lord Hewart by 
suggesting that some support for his view might be found in the decision 
in R. v. Dymond, [1920] 2 K.B. 260, but, as the Court pointed out, “the 
judgment delivered by Lord Reading,-C.J., made it clear that the question 
then before the Court was being determined solely by reference to the 
precise words of s. 29 of the Larceny Act”—which contains no reference to 
“intent to steal.” 

Apart from the question of law involved, this judgment is noteworthy 
for two reasons. The first is the politeness of its terms, which contrasts 
with the vigour of the language sometimes used by our appellate tribunals 
when justices of the peace have fallen into error. The second is that the 
full judgment was not delivered without consideration of its terms. Jn 
another place, we have criticised the Court of Criminal Appeal on the 
ground that “on many occasions when it should have reserved its judg- 
ments for consideration it has failed to do so and to enter into as full a 
discussion of the law as the occasions warranted "—The Nineteenth Century, 
Vol, 121, p. 538. 

Although it is quite clear that in order to bring a case within s. 30, 
“the demand, if successful, must amount to stealing” (Archbold, 30th Ed., 
p. 702), it must be admitted that the terms of ss. 29-31 are apt to be 
confusing. S., 29 speaks of “without any reasonable or probable cause,” 
in relation to which, it is commonly said, the belief of the accused affords 
no defence, whereas such a belief is obviously relevant to “the intent to 
steal” in s. 30. Again in two subsections of s. 29 there is a reference to 
“intent to extort any property or valuable thing,” a reference not found in 
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s. 30, which speaks of “intent to steal,” but found in s. 31, which also 
refers to an ‘‘intent to induce any person to confer or procure for any 
-person any appointment or office of profit or trust.” The books have 
little to say on “intent to extort,” save for Kenny’s footnote (15th Ed., 
p. 256) to the effect that the Recorder of London held in 1932 that “there 
can be an intent to extort, if there is a threat, even though there is an honest 
belief that a debt is due.” The variety of the different modes of conduct’ 
set forth in these sections is also highly complex and confusing. The three 
sections reflect the haphazard history of blackmailing offences in English 
law (for which see Stephen, Hist. Cr. L., Vol. III, p. 149) and give addi- 
tional point to the regrets of the editor of Stephen’s Digest (7th Ed., p. vi) 
that the committee of unimpeachable authority which drafted the Larceny 
Act, 1916, was not given wider terms of reference. Although the provisions 


of the Draft Criminal Code were curiously incomplete, in form and arrange- /~ 


ment they were superior to those of the Larceny Act (see B.P.P., 1878-9, 
Vol. 20, pp. 29, 125). 
D. R. S. Davies / 


Workmen’s Compensation j 
McLaughlin v. Caledonia Stevedoring Company Ltd. 54 T.L.R. 910. f 


The Courts have frequently had difficulty in interpreting the provision 
in the Workmen’s Compensation Acts, which provides that partial in- 
capacity can in certain circumstances be treated as total incapacity, but 
ihe difficulties raised by the Court of Session in McLaughlin v. Caledonia 
Stevedoring Company Lid. are, one would respectfully suggest, self-made and 
it is not easy to understand, in view of the plain language of the Statute, 
why or how the Court of Session took the wrong path. Their treatment of 
the matter seems to be due to the fact that there has been such an enormous 
amount of litigation in the ficld of Workmen’s Compensation and such 
an excessive amount of ingenuity shown by insurance companies in resisting 
claims on every possible ground, good or bad, that the Courts themselves 
no longer find it easy to look at the legislation in a simple, straightforward 
manner, 

The Workmen’s Compensation Act, 1925, as applied to Scotland, 
formerly provided that “If a workman who has so far recovered from the 
injury as to be fit for employment of a certain kind proves to the satis- 
faction of the Sheriff that he has taken all reasonable steps to obtain, and 
has failed to obtain, such employment, and that his failure to obtain such 
employment is a consequence, wholly or mainly, of the injury, the Sheriff 
shall order that his incapacity shall, for the purposes of this Act, continue 
to be treated as total incapacity for such period, and subject to such 
conditions, as may be provided by the order, without prejudice however 
to the right of review conferred by this Act.” Under this section the 
workman had to prove that he had taken all reasonable steps to obtain 

_suitable employment before his partial incapacity could be treated as 
total. As the result of a decision of the House of Lords, the law was 
amended by the Workmen’s Compensation Act, 1931, to read as follows: 

If a workman who has so far recovered from the injury as to be 
fit for employment of a certain kind has failed to obtain employment 
and it appears to the Sheriff either— 


(i) that, having regard to all the circumstances, it is probable 
that the workman would, but for the continuing effects of the injury, 
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be able to obtain work in the same grade in the same class of em- 
ployment as before the accident; or 


(ii) that his failure to obtain employment is a consequence, 
wholly or mainly, of the injury; 
The sheriff shall order that the workman’s incapacity shall be treated 
as total incapacity resulting from the injury for such period, and subject 
. to such conditions, as may be provided by the order, without prejudice, 
however, to the right of review conferred by this Act; 


Provided that 


(i) no order shall be made under this subsection if it appears to 
the Sheriff that the workman has not taken all reasonable steps to 
obtain employment. 


\ In the present case the appellant lost two of the fingers of his left hand 

as the result of an accident and was paid compensation as for total incapa- 
ity until April, 1927, and as for partial incapacity from that date until 
14th April, 1928, when payment was suspended because the workman was 
working as a-hatchmouth man and earning as much as his pre-accident 
earinngs as a general dock labourer. McLaughlin became unemployed in 
January, 1932, and in May, 1935, he claimed that his incapacity should 
be treated as total incapacity. The arbitrator awarded him the full amount, 
and in\a case stated raised the question whether he had acted rightly in 
holding lak the onus lay on the employers to show that the workman 





had not.taken all reasonable steps to obtain employment. The Court of 
Session held that his action was wrong and allowed the appeal. The 
House of Lords unanimously reversed the decision of the Court of Session 
and also disapproved a series of decisions by the Court of Appeal bearing 
on the same question. 

Lord Atkin explained that the word “appears” in the proviso to 
Section 1 of the Act of 1931 means exactly what it says and nothing more: 
namely, that the evidence must demonstrate to the judge that the workman 
has not taken all reasonable steps to obtain employment. If this is shown 
by the evidence either of the employer or of the workman, tben the 
condition laid down in the proviso is satisfied, and no order can be made, 
but in the absence of such an “appearance” to the judge the order must be 
made where the two previous conditions in ‘Section 1 (1) have been ful- 
filled. Nothing whatever, said Lord Atkin, is implied by the proviso as to 
the burden of proof. There is no onus lying either on the workman or on 
the employer. If the employer desires to bring the proviso into operation 
he must of course see that the evidence will satisfy the judge, but nothing 
more than that is to be inferred. In-the present case there was nothing to 
show that the claimant had not taken all reasonable steps to obtain 
employment. The Sheriff was therefore right in holding that the claimant 
having satisfied the other conditions was entitled to an award of full com- 
pensation for total incapacity. 

W. A. ROBSON 
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REVIEWS 


RESTATEMENT ON RESTITUTION. American Law Institute. See Article 
by D. W. LoGan, above page 153. 


CONSTITUTIONAL LAW OF ENGLAND. By Epwarp WAVELL 
Ripces. Sixth Edition, by A. BERRIEDALE KEITH, D.C.L., D.Litt., 
LL.D., F.B.A. London: Stevens & Sons, Ltd., 1937. 21s. 


When Mr. Wavell Ridges first published his Constitutional Law of 
England in 1905, the recent Australian federation and conquest of the 
Transvaal and Orange River Colonies induced him to make a more ex- 
tended treatment than he originally intended. Part VI, entitled “ Coun- 
tries Subject to the Laws of England,” has since become Part IX, entitled 
“The British Empire,” and as the book also contains a considerable 

‘amount of history—notably in relation to Parliament, the Cabinet and 5 
Departments of State, and the Courts—it has a much wider scope tha: 
might appear from its title. The popularity of the book may be gaugedl 
from the fact that a new edition was called for so soon after Profesgor 
Berriedale Keith’s Fifth Edition of 1934, and that, though this edition 
contains 642 pages royal octavo compared with the 603 pages demy o¢tavo 
of the last, the publishers have been able to reduce the price from 25s. to 
21s. The more than generous index has grown from the 29 pages: ‘of the 
First Edition to r00 pages. 

The main changes between this and the last edition arise out of the 
abdication of King Edward VIII, the Regency Act, and the new Coronation 
Oath, all raising the question of the divisibility of the Crown and its rela- 
tions to the Dominions; the new constitutions of India, Burma, and 
Eire; and the Status of the Union Act, 1934. The chapter on the Dom- 
inions has been enlarged, and a new chapter inserted on British Burma. 
New Zealand seems to have such a sensible constitution that a special 
section is not thought necessary for that very loyal Dominion. The number 
of paragraph headings in the text has been increased, leading to a fuller 
table of contents. Otherwise no change has been made in the arrangement 
of the book. The short treatment of Local Government in England and 
Wales remains in the extraordinary place to which it was assigned in the 
first edition, as if England were a different country from the counties and 
boroughs of which she is composed and to which English constitutional 
law has somehow been extended. Those who know the second volume of 
Anson, however, may be prepared for this shock. The author accepted 
Dicey’s definitions of laws and conventions and adopted Dicey’s “rule of 
law” as a leading characteristic of the English constitution. Impartial 
recognition is given by the learned editor to administrative law as part of 
constitutional law, though wisely no attempt is made to expound the 
English constitution as if they were separable topics. It goes without 
saying that Professor Keith has brought the material up to date, and that 
he mentions in the Preface constitutional issues that arose after the book 
went to press, in particular, the results of the Imperial Conference, the 
Royal Commission on Palestine, the social credit policy of the Government 
of Alberta, the Civil List Act, and the Montreux Convention. 

The following minor criticisms and suggestions may be submitted. 
The term “public officers” (pp. 27-8) is not precise as they may or may 
not be servants of the Crown; also fuller explanations might have been 
given of Macbeath v. Haldimand, where the defendant contracted as agent, 
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and of Fisker v. Corporation of Oldham (p. 431) to which a non-consequential 
reference is given in note (d) of p. 28. The reader would benefit from some 
discussion of the juridical nature of Parliamentary privileges (p. 56), and 
of the legal meaning or meanings (if any) of the term ‘civil servant’ 
(p. 171). The separation of powers is contrasted, not with concentration 
of powers, but rather inelegantly with “combination of functions” (p. 176), 
and it may be noticed that quasi-executive functions are added to the list 
of functions which, according to one school of thought, we are expected to 
distinguish (p. 254). The classification of the forms of action (remaining 
from the first edition) suggests that trover was not an action of trespass 
on the case, and might also be taken to imply that all actions of case were 
derived from trespass (p. 276). The description of the Church of Ireland as 
“The Church in Ireland” (pp. 371 et seg. and p. 434, note (f)) is not war- 
ranted either by the Irish Church Act, 1869, or by official practice in 
Ireland. ‘“The Archbishop’ referred to on p. 372 as chosen by the bishops 
js presumably the Primate. The reader might infer that there were no 
county roads since April, 1937, and it is inconvenient that the fullest 
rence to the local administration of education should come under the 
ing of District Councils (p. 421). By virtue of the Representation of 
eople Act, 1918,-the burgesses or citizens are not the ratepayers 
e local government electors, and borough councillors are elected 
ocal government electors (p. 422). No account is given in Part IX, 
f committees in local government or of local government officers. 
or determining the result of a referendum under Art. 47 (2) of the 
of Eire would be made moré clear if “voters on the Register” 
we ated for “voters” (p. 464, line 6). Though not more than two 
members. of the government of Eire may be members of the Seanad 
(p. 466), every member of the government has the right to attend and be 
heard in each House of the Oireachtas. Professor Keith complains that by 
Article 37 of the new constitution of Eire the “rule of law” in Eire “is 
seriously undermined,” and that Article 40 (6) is “suggestive of inroads 
< on freedom of speech and writing” (pp. 465-6): this merely shows the 
impossibility of accepting Dicey’s doctrine even as a general criterion of 
political action, for successive governments of Eire representing both of 
the leading rival parties have found military tribunals necessary for their 
country, while to deny the limits imposed by Article 40 on the “freedom of 
the Press,” etc., would lead to political and moral anarchy. The learned 
editor says that Article 49 of the same Constitution, formally vesting in 
the people all the powers and prerogatives of the Crown prior to 11th 
December, 1936, was hardly necessary (p. 468); but the reader may be 
reminded that the Executive Powers (Consequential Provisions) Act, 
which was: passed in May, 1937, when Mr. Buckley’s term of office as 
Governor-General had expired and the new Constitution was still in 
embryo, vested all such residuary powers in the Executive Council. It 
would be a concession to the student to give the short titles of Acts of 
Parliament in the List of Statutes, and also in thé text wherever possible. 
Thus the reader is told that the Administration of Justice (Miscellaneous 
Provisions) Act, 1933, makes a declaratory action available for estate duty 
issues (p. 27) and provides for summary determination by the High Court 
of an applicant’s liability in respect of death duties (p. 236), while for the 
more important changes in procedure relating to prerogative writs he is 
referred only to 23 and 24 Geo. 5, c. 36. Incidentally, the reference in the 
List of Statutes to this Act is not to be found on p. 227, and references to 
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the Incitement to Disaffection Act, 1934, on pp. 403, 404, and 414, are not 
given in the List. Similarly, the unlearned reader of Part ITI, Chaps. 5 
and 6, might not easily identify “Parl. Paper, Cmd. 4060” until he came 
to p. 199, and curiously enough the reference on this page is not given in 
the index under “Committee on Ministers’ Powers.” The natural tendency 
of the book to grow from edition to edition might be offset by further ` 
pruning, for example, of details in the history of procedure and actions 
(especially the description of ejectment and fines and recoveries), and 
details of those items of revenue which are not of constitutional significance. 
_ We have found very few misprints, and they are mostly unimportant: 
p. xiv, for “Edward III” read “Edward VIII"; p. 58, line 22, insert 
as” after “access”; p. 186, line 31, for the first “or” read “of”; p. 339, 
note (e), for “beats” read “beasts”; p. 398, line 2, for “she” read “he”; 
p. 404, line 9 of note (b) should read “At Common Law the police may 
search . . ."; p. 421, line 19, for “Geo. V” read “Geo. VI"; p. 433, line 
32, for “has been renounced” read “was renounced”; p. 461, line 17, 
for “Saorsté4d” read “Saorstát”; p. 467, line 37, delete comma aft 
“neutral.” It may be due to a typographical difficulty that in refere: 
to Articles of the constitution of Eire sub-paragraphs are not distingui 
from paragraphs; however that may be, note (u) of p. 465 should 
to Art. 40 (4) (iii), and on p. 467 note (m) should refer to Art. 44 (2) | 
(iii), note (”) to Art. 44 (2) (iv), and note (o) to Art. 16 (2) (v). 
Professor Berriedale Keith’s views on some outstanding proble 
be mentioned. He considers that the use of Orders in Council 
sanctions against Italy in 1935-36 and to alter the Coronati 
1937 was in breach of the “rule of law” (p. 26}: he has no d 
Crown descends to the eldest daughter alone and her issue tó thoes 
of younger daughters (p. 107), or that the Foreign Enlistment Ac?" 
applies to both parties in a de facto civil war (p. 307); he maintain? ae 
the prescription, administration and taking of the Coronation Oath in 
1937 were clearly illegal (p. 108, note (+) and p. 141), that Mr. Ramsay 
MacDonald acted unconstitutionally in 1931 in retaining office behind the 
backs of his colleagues (p. 142, note (4) ), and that the Italian conquest of 
Ethiopia cannot de jure be recognised by the United Kingdom without 
either violation of Article ro of the League Covenant or alteration of the 
` Covenant to allow of the destruction of Ethiopian membership (p. 504); 
he suggests that in certain circumstances the King may refuse to grant a 
dissolution (p. 140), and that a Dominion probably has no right of uni- 
lateral secession from the British Commonwealth (pp. 447 and 467); 
he has doubts concerning the legality of the Constitution (Removal of the 
Oath) Act, passed by the Free State legislature in 1933 (p. 460, note (u) ); 
‘and he describes the divisibility of the Crown as in a sense a fait accompli 
(p. 472). The abdication of King Edward VIII suggests to him that a 
modern Ministry has quasi-dictatorial powers (p. 13), that the King’s 
choice of a consort must by convention be approved by his ministers 
(p. r14), that the refusal of the style of Royal Highness to the Duchess 
of Windsor is without precedent and based on false analogy (p. ix), that 
the position of the Crown has been gravely weakened and that the Crown 
may prove to have been reduced to mere ornamental and symbolic func- 
tions (p. 141); while the taking of the Coronation Oath in 1937 makes him 
doubt the possibility of the Crown continuing to serve as a safeguard to 
the Constitution (p. 141). Professor Keith occasionally gives us his opinions 
on such extraneous topics as the “unwise” project for the building of an 
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aircraft factory at Maidenhead, the doubtful propriety of the continued 
establishment and endowment of the Church of England, and the “quite 
excessive” Governmental share of the cost of purchase of the Codex 
Sinaiticus., 

Thour « Ridges may not be entirely satisfactory as a first introduction 
to the g eral principles of the English constitution, if indeed it is intended 
to serv hat purpose, Professor Berriedale Keith’s mastery of materials 
andv Walled knowledge of British constitutional law and practice ensure 
that’ ¿editions will continue to provide the student with an invaluable 
miy information such as is not to be found elsewhere outside his edition 
of m and his own voluminous writings. 

i O. Hoop PuiLLIPs 


` 


HPLES OF THE LAW OF CONTRACT. By the Rr. Hon. Sir 

C Wittram R. Anson, Bt., D.C.L. Eighteenth Edition by Jonn C. 
teiMites, Kt. M.A. B.C.L., and J. L. Brrerty, D.C.L. Oxford, 
ites! {Clarendon Press. 15s, 


we 3 jthors or editors of textbooks on the Law of Torts, the last edition 
bp č gch appeared in 1929, would be faced with the task of at least partial 
fing. The law of Contract is in smoother waters. No openly revo- 
changes have occurred in the last eight years. Accordingly the 
f Anson have adhered to their old principle of preserving the 
of the book and carefully and cautiously registering new decisions 
evelopments. But the Law of Contract is not so untouched 
appear at first sight. The changes lie not so much in the 
individual rules as in, the general place and function of 
contract in mddern social and legal life. Freedom of contract is supposed 
to be the basis Of the English law of contract. But that freedom is only 
a shadow of its former self. The growing complexity of the social organism 
necessitates more dnd more State interference in matters formerly private. 
Numerous statutes affect private contracts. In various ways compulsory: 
third party insurance (cf. the articles by Mr. Hughes and by Professor 
Chorley in the last two numbers of this Journal), the Workmen’s Com- 
pensation Acts, the Marketing Boards make a profound difference in the 
principles as well as in the technique of contract, while those branches of the 
law of contract that are particularly subject to the changing trends of public 
policy, like restraint of trade, are bound to be much influenced by different 
conceptions on freedom of trade, monopolies, restriction of production, etc. 
In all these respects Anson’s Contract is still almost entirely a nineteenth 
century, not a twentieth century book. Since it is still the leading textbook 
for students, that is a matter for great regret; for, as it stands now, it is 
bound to give the student an incomplete idea of the function of Contract 
in the legal system of to-day, It is submitted that this could be remedied 
without altering the general structure of the book. Some general chapters 
on such fundamental matters as freedom of contract, freedom of trade, 
public policy (which at present is only given some rather sketchy observa- 
tions on pp. 224-25), and the influence of statutory legislation on contract 
should preface the detailed chapters. This would not only show the law of 
Contract in its proper scope but would greatly facilitate the understanding 
of many special problems of contract. That it would involve the taking 
into account of certain fundamental social and economic trends of our 
time, can hardly be regarded as an objection. On the contrary, the present 
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edition of Anson seems to afford an example how the neglect of these 
matters in a purely analytical book has the danger of overlooking develop- 
‘ments decisive for the lawyer no less than for the economist or sociologist 
or politician. ` i 

Two more suggestions of a general character might be added: The 
first is that a cautious use of comparative law would help to understand 
some important principles of English contract, damaging though a 
superficial use of the comparative method might be. Two examples might be 
mentioned— 

The rule established in Adams v. Lindsell and Household Fire Insurance 
v. Grant, which throws the risk of a delay or loss of a posted acceptance 
on the offeror can hardly be adequately explained by the reasons 
put forth in these cases. The reason is one of practical convenience and 
can be justified as balancing the risk thrown on the offeree by the liberty * 
of the offeror to revoke an offer made without consideration. Continental 
systems make the acceptance valid only with communication, but on the’} 
other hand, give no right to revoke an offer. (Cf. Nussbaum in Col. L. I 
1936, p. 920.) a 

Again, in view of the Report of the Law Revision Committee and of” a 
recent discussions on Consideration, some observations on the contin, we 
causa would be very useful and also throw light on some other proj 
e.g. that of unjust enrichment in English Law. f 
` The second suggestion is that the editors of Anson might f 
example of the leading textbooks on Torts and quote the most i 
literature. This is an easier task than in the law of torts, ay 
greatly help the student. A reference, for example, to rece 
Public Policy, or on the problems centring round Bell v. Lew aru 

FOP er 

very helpful. “yp PU 

As for the work of revision, it appears to have been admirab py 
The excellent account of Bell v. Lever and of new developments, plens, 
assessment of damages might be specially mentioned, In some rer.arks 
the learned editors show how well they would be equipped to give an 
account of the more fundamental evolutions in the law of Contract (c.f. in 
particular the excellent note on railway tickets and similar contracts; 
for a new edition, the editors might derive valuable assistance from 
Dr. Prausnitz’ recent study on the standardization of contracts). The 
chapter on restraint of trade would gain if the cases dealing with price 
fixing, monopolies, etc., were treated separately from the cases of sale of 
goodwill and agreements between employers and employees. They have 
a different economic and social background, and accordingly the test of 
reasonableness in the interest of the public has a rather different signi- 
ficance, although the decisions, until very recently, have not given much 
guidance on this matter. ` ` 

The recommendations of the Law Revision Committee on Consideration 
are noted, without comment. ú 

The brief chapter on Quasi-Contract, which the editors add to the book 
as a kind of Appendix, is still inadequate. That will continue to be the 
fate of this Cinderella of the Common Law, until there are textbooks on 
Quasi-Contract. Until then, authors on Contract or Tort will treat it 
inadequately if at all. The considerable new literature on this subject has 
appeared mainly after the publication of the present edition (cf. Mr. Logan's 
review on the American Restatement on Restitution, above, p. 153). 

There is no doubt that Anson’s Contract, in the present edition, will 
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continue to be the leading textbook on contract. All the more it is to be 
desired that his distinguished editors might see their way to abandon, 
at least to some extent, their attitude of extreme reserve and give some 
fresh vigour to the old and venerable body. 

: W. FRIEDMANN 


LAW OF GAMING. By H. A. STREET. London: Sweet & Maxwell, 
1937. L and cviii and 760 pp. 42s. 


It would tax the ingenuity of the worthy Dr. Pangloss to discover the 
` raison suffisante of the English Law of Gaming. English judges have been 
unsparing in their strictures on this most confusing and illogical branch of 
our law.) ‘According to the late Mr. Justice Swift: “The betting laws of 
this country are in a tremendous mess, and something ought to be done 
about it, but nothing is done. Nothing will be done. It is a hopeless mess, 
and everybody is afraid to touch it.’ And Mr. Justice McCardie wrote: 
‘I doubt if any branch of our law presents so curious a degree of com- 
plexity and confusion as that relating to gaming and betting. ... The 
statutes seem to be the result of uncertainty, of timidity, and of com- 
promise. The obscurity of many of the decisions springs almost inevitably 
from ‘the obscurity of the statutes on which they are given.’’? Despite 
these Iugubrious pronouncements Mr. H. A. Street‘ is not “afraid to touch 
it,” and his attempt to rationalise and understand the law of gaming is 
one of the outstanding contributions: to legal literature of recent years. 
The task demanded boldness as well as great learning and the fearlessness 
of en discussions of controversial matters is a feature of the 
book. R 

Parliament) in legislating on the subject of gaming, has fought shy of 
definitions, and this reticence has cast on the Courts the difficult task of 
defining the terms and phrases used in the various Acts. Mr. Street, there- 
fore, has had to devote Part I of his book (230 pp.) to the subject of 
definitions, In this part he makes a vigorous attack on the generally 
accepted thesis that all games are lawful at common law. The argument is 
vigorous and ingenious, and points to the conclusion that the playing of 
games may be illegal at common law if, from the nature of the game, or 
the manner in which it is played, it has a tendency to injure public morals. 
Even if that conclusion be admitted it does not seem vitally to impair the 
accuracy of the orthodox statement, since éven the most cherished prin- 
ciples of tle -law—as, for example, freedom of contract—-have had to give 
way to the dictates of public policy. | , 

Part II is devoted to the criminal law, with a short, but useful, chapter 
on specialised points of procedure and evidence. 

Part ITI, “Actions,” is concerned with the civil law of gaming and 
includes notes on foreign laws and the conflict of laws. In an appendix the 
learned author has collected some interesting notes on foreign laws of 
gaming. The subject, however, is not one which lends itself to comparative 
study and so these notes do not add appreciably to the value of the book. 

It is impossible in a review of so comprehensive a study to attempt any 


1 Other statutory, creations such as the law of Rent Restriction and the law of Income 
Tax, it must be admitted, shew a comparable complexity. 
2 R. v., Perry and Dransfield, Yorkshire Evening Post, May 18th, 1936. 
$ Foreword, The Law of Gaming and Betting, by C. F. Shoolbred. 
H. A. Street, Law of Gaming, London. Sweet and Maxwell Ltd. 1937. L and cviii and 
760 pp. 42s. i 
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detailed criticism. It must suffice to say that the practitioner who consults 
this work will find an interesting and valuable discussion of any point 
with which he may be confronted. The author is not afraid to suggest 
solutions of difficult points, without obscuring other points of. view by 
dogmatic statements of his own. The much battered Hyams v. Stuart-King 
‘is again subjected to criticism and the author expresses a pious hope that 
the House of Lords may yet have an opportunity of conferring its benedic- 
tion on the dissenting judgment of Fletcher Moulton, L.J. He indicates . 
(p. 407) that, on the principle of R. v. Denyer®, the Court of Criminal Ap- 
peal might think that the new contract amounts to blackmail, This line 
of attack has now been tried out in the Courts, without success: Burden 
v. Harris.® It is interesting to note, in passing, that the problem-posed by 
the case of Hyams v, Stuart-King does not arise in the United States, 
where it has been held that wagering agreements are not only void put, 
illegal: see Irwin v. Williar’; Harvey v. Mervill.§ 
It can be safely predicted that this book will establish itself as the 
standard work on the law of gaming. It is superior in point of style to-mogt 





"+ other practitioners’ books. ‘The jerky,-spasmedic style which is: usugily 


adopted is replaced by a fluent and connected prose style. Moreover, „Jand 
again unlike the majority of “standard books,” the text is enriched by 
frequent reference to the general literature of the subject (i.e, quite ‘apart 
-from statutes and cases), which, as Dr. Stallybrass has pointed ; fout,® is 


important for the practitioner no less than for the student. 4 
i 


S[x926] 2 K.B. 58. v 5 

654 T.L.R. 86. 

7 rro U.S. 499, 

8 Sudo I. this case and Irwin v. Williar are cited in Pollock on Contracts, roth ed., 
p. 337 (n . 
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` THE LAW OF PUBLIC MEETING! 


THE PROBLEM 


HE fundamental principle of the British Constitution is 
that of democracy. Freedom of association, as well as 
freedom of speech are essential to democracy. The > 
various extensions of the franchise have secured that the 
people may make their free choice by election protected by the 
provisions of the Ballot Act, 1872, and the legislation against 
- corrupt and illegal practices. The law of public meetings deals 
with the legal aspect of public expression of opinion by the spoken 
word and by demonstration. Its object is primarily to prevent 
and to punish outbreaks of disorder. For this reason Dicey based 
his argument upon the assumption that all meetings were lawful 
unless the misdemeanour of unlawful assembly was committed 
by the participants. This article which attempts to deal in outline 
with the powers of the police to control meetings and processions 
shows that the offence of unlawful assembly plays only a small 
part in the potential control over public expression of opinion 
which can be exercised by the Administration. A distinction 
may be drawn at the outset between liberty to express opinions, 
political or otherwise, and the liberty which the law affords as 
to choice of time and place. The present article deals with the 
latter aspect of freedom of speech. 
Liberty of speech is conditioned, as a matter of private law, 








1 This article is based upon a lecture delivered at King’s College, London, in 
January, 1938. 
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by the law of libel and slander, irrespective of the place of utter- 
ance. Substantially this is true also of the limitations imposed 
upon speakers by the criminal law of blasphemy, obscenity and 
even sedition. But public law—for such undoubtedly is that part 
of criminal law which relates to offences against the State and pub- 
lic order generally, whatever may be said about offences against 
individual persons and their property—without denying liberty 
of speech as such, is concerned to restrict the mode of its exercise 
‘in public places on several grounds. Speakers in the past have 
been prosecuted for riot and kindred offences, of which unlawful 
assembly has been the most fruitful of judicial decisions, and, it 
so happens, of obscurity as to the state of the law. To-day with 
the recognition that it is the function of the police to prevent as/ 
well as to secure punishment for offences, clashes between thé 
police and speakers at public meetings more often result in i) 
applications to magistrates to bind over speakers suspected’ of 
likelihood of causing breaches of the peace under the old juris- 
diction which dates from a fourteenth century statute and perhaps 
is inherent in the commission of the peace—Lansbury v. Riley*; 
(ii) charges of obstructing the police in the execution of their duty 
under the Prevention of Crimes Acts, 1871 and 1885; or most 
frequently (iii) charges .of insulting words or behaviour or of 
assault. . 

But whatever be the technique of legal administration it will 
be admitted that the law is not entirely clear. This is an inherent 
defect in the methods of our common law. That it can be cured, 
given sufficient measure of public agreement, is shown by the 
enactment of the Public Order Act, 1936, though that every public 
ill can be cured by legislation is a proposition to which assent 
should not be too readily given. Before then considering the law 
it is well to inquire as to what are the prospects of sufficient agree- 
ment as to the right attitude of a democratic State towards free 
expression of opinion by means of public speeches and demon- 
strations. A Government of the United Kingdom in the mid- 
twentieth century is sufficiently alive to the necessity of listening 
to protests against public evils without the protestants having 
to resort to force to secure their ends. It is true that it is only a 
„quarter of a century ago that the suffragette movement demon- ` 
strated against the Government with a show of violence. Nor 
can the problems of the Governments in India, or the Adminis- 
trations of Palestine and some of the Colonies be overlooked. 
But if in the present conditions in England a Government can 
afford to allow the armoury of legal weapons which are available 


2 [xr914] 3 K.B. 229. 
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to interfere with demonstrations against its policy to rust and 
decay, so far as concerns the safety of Ministers and public 
buildings, it remains true that the inhabitants of localities are 
still liable to suffer grave inconvenience from the enthusiasm of 
agitators. In other words the problem of control of public speech 
is one which ought to be approached from the point of view of the 
private citizen and his need for protection, rather than of the safety 
of the State and its officers. 

The problem of maintaining order in Bermondsey seems on 
this view to differ fundamentally from that of the disorders which 
broke out in the earlier part of the nineteenth century. For it 
is no longer the Government which as a whole needs to protect 

A itself and its rich supporters from violence; it is householders 
ànd their families, chiefly in poorer districts, who look to the 
Oria i.e. to the police, to protect them on occasions such 
as fascist and communist demonstrations, and to a minor extent 
at general elections. From certain public utterances of the pre- 
sent Home Secretary one may be assured that he at least is 
alive to the private nuisance aspect of unlicensed liberty to speak 
and demonstrate in public to the annoyance of one’s neighbours. 
And it is a view which the metropolitan magistrates can confirm. 

Accepting the belief that meetings and processions serve an 
essential purpose and have their value as characteristics of 
democracy, to what extent ought the law and its administrators 
to exercise power to curb these demonstrations? The law should 
be clarified and relieved of obsolescent statutes of the eighteenth 
and early nineteenth centuries which were passed to meet 
emergencies of a different character and administered by Govern- 
ment officers before the days of the modern police. Few would 
regret the repeal (or advocate the re-enactment, as the case may 
be) of the Seditious Meetings Act, 1817 (one section of which 
survives), or any of the Six Acts. 

But however much the law is clarified, the problem of its 
administration remains. There will always be over-zealous police 
officers, whose suspicions and beliefs as to the probability of 
breaches of the peace will result in proceedings in courts of sum- 
mary jurisdiction, if not in actual force being employed by the 
police against demonstrators who do not actually intend to disturb 
the peace, but are advocates of an unpopular cause. There is no 
need to accept all the criticisms which have been directed against 
the police of recent years. That a few deplorable incidents have 
occurred may be conceded. But in this connection there may be 
detected a tendency on the part of authority to deal more harshly 
with counter-demonstrations than with promoters of meetings 
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which provoke such a form of opposition. This is sometimes con- 
strued as favouring the Right Wing against at all events the 
Extreme Left. But it is submitted that the real explanation is 
that supporters of the Extreme Left, if only because of lack of 
funds to organise meetings and to advertise are more often found 
in counter-demonstrations than as conveners of the meetings 
which cause them to assemble. It was stated in the House of 
Commons by the Under Secretary of State for the Home Office 
in December, 1937, that in a period of five months at twenty 
meetings the promoters were asked to close down because of the 
attitude of the crowd-—thirteen of these were fascist meetings. 
If this be so, the action of the police in (shall we say) favouring 


the meeting first in the field is not merely excusable, but strictly ; 
in accordance with their duty to preserve order at a meeting’ 


ee assembled; Tindal, C.J., Charge to the Bristol Grand 
Jury,’ R. v. Pinney*. Moreover the appeal to reason which 
freedom of speech should secure is defeated if the appeal is made 
inaudible by demonstrations. 

Now that Thomas v. Sawkins® secures to the police admission 
as of right to all meetings open to the public, it should be easier 
to avoid a repetition outside the place of assembly of such scenes 
as took place on the occasion of the notorious Olympia meeting 
of the British Union of Fascists a few years ago. 

But what is the policy which ought to influence the law and 
its administration? Can we strike a happy mean, which, while 
freely allowing expression of all points of view in public, never- 
theless permits authority to prevent disorder in the neighbour- 
hood? Ought liberty of speech to include licence to provoke 
opposition to the point of disorder? It may be that until we have 
learned a greater measure of toleration—and great improvement 
has been achieved in this direction in the past century and 
more—no solution is practicable. Something could be done by 
affording fuller facilities for the free use of public buildings to all 
political organisations, such as is at present granted by the law 
at election times to candidates. This would have the effect of 
checking the desire for marches of impecunious demonstrators 
which so seldom achieve their purpose, and which so frequently 
embarrass the reasonable use of the highway by the inhabitants 
of districts which they frequent. If public opinion will not tolerate 
the total banning of street meetings and processions by the police, 
such as has been enforced under statutory powers in certain 


2 (1832), 5 C. and P. 26r. 
4 (1832), B. and Ad. 947. 
ë [1935] 2 K.B. 249. 
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districts of London for many months, it must seek to reduce the 
causes which lead not, niregan in certain quarters to disorder. 


_ THE PRESENT STATE OF THE Law 


\ : 
S 


\ 


Dicey contributed a long ‘note® to his chapter on the Right 
of Public Meetings. 


“Four important eee connected with the right of 
public meetings require consideration. These inquiries are— 
. “First: Whether there exists any general right of meeting 

in public places? - 
“Secondly: What is the meaning of the term ‘unlawful 
assembly’? ` l 
` “Thirdly :' What are the rights of the Crown or its servants 


-\ in dealing with an unlawful assembly? and 


“Fourthly : .What are the rights possessed by the members 
of a lawful assembly when the meeting is interfered with or 
dispersed by force? ” 

In 1938 our task must differ somewhat from that undertaken 
by Dicey. The first question has recently been answered com- 
prehensively by Professor Goodhart in an article? which also 
discusses the kindred matter of processions, apart from the. 
restrictions now imposed by the Public Order Act, 1936. 

_ The second question is now of less importance, for recent 
practice shows that the police no longer prosecute for. unlawful 
assembly the promoters of meetings or processions as opposed to 
participants in disturbances caused by strikes and lock-outs. 

Thirdly, Dicey speaks of the rights of the Crown and its 
servants in dealing with an-unlawful assembly. The general 


` issue, namely, the rights of the police to deal with meetings and 
-processions is the crucial one to- -day. . 


The fourth question, What are the rights possessed by the 


` members of a lawful assembly’ when the meeting is interfered 


with or dispersed by force ?——is still important. 
There’ is another question,’ namely, Does there exist any 


“general right of admission to meetings held on private property, 


such as premises hired for. the occasion, so far as meetings adver- 


* tised as open to the public are concerned? This is the point raised 


by Thomas v. Sawkins. i 
‘I, Does there exist any general right of meeting in public 


` „places? 


8 Tai, of the Constitution, (8th ed., 1908), Appendix, Note V. ` 

7 Cambridge Law Journal, 1937, Vol, VI, 2,“ Public Meetings and Processions.”’ 

£ See A. L. Goodhart, “Thomas v. Sawkins A Constitutional Innovation.” 
ss tac Law ae 1936, Vol. VI, x. 
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Professor Goodhart attributed the uncertainty of the law to 
two causes—the limited number of reported cases and the over- 
simplification in certain text-books. There is a third contributory 
cause of uncertainty.in the fact that the greater part of the cases 
which are reported start in magistrates’ courts as prosecutions for 
insulting language or behaviour, assault or obstruction of the 
police in the execution of their duty. Such cases can go no higher 


than the Divisional Court. It is only by civil proceedings that the ` 


issue can be clarified by the Court of Appeal and so far no oppor- 
tunity has arisen for enabling that tribunal to consider the ques- 
tion. Professor Goodhart’s theme is that the legal principles 
governing public meetings and public processions should be dis- 
tinguished. He points out that Beatty v. Gillbanks** was a case of a. 
public procession, not of a public meeting. 


The starting-point of every discussion on this topic must bg 


the law relating to user of the highway and it is clear that, in tt 
absence of special licence from the appropriate owner of the high- 
way, no person can claim that he and his fellow-men in unison 
can exercise their right of passing and repassing along the highway 
by standing still and making a speech or listening to speeches as 
the case may be. It is an offence to obstruct the passage of any 
footway or other highway; Highways Act, 1835, s. 72. Nor isit 
any defence to show that the obstruction only affected part of the 
highway and left clear a way of passage®. Nor need the obstruction 
so caused necessarily amount to a nuisance at common law. The 
public are trespassing upon the highway in so far as they do more 
than “pass and repass at their pleasure for the purpose of 
legitimate travel” including reasonable rest and recreation by t the 
wayside; Harrison v. Duke of Rutland: Hickman v. Maisey. 10 
Against whom is the trespass committed? The answer to this 
is in urban areas the highway authority in which the surface of 
the highway is vested. The term “highway” includes squares 
and other open spaces repairable by the local authority. But it is 
obvious that civil proceedings are of little use to check the holding 
of meetings unless these are duly advertised in advance. The 
question whether the local highway authority can ask the police 
to prevent the meeting is answered by the Highways Act. In any 
case a meeting usually constitutes a public nuisance—by reason 


of the obstruction which can be shown to have been caused— ` 


remediable by indictment or under local by-laws by summary 


8a [1882] 9 Q.B.D. 3 

3? Homer v. Cadman. (1886), 16 Cox 420; and see Jennings: The Law and the 
Constitution (2nd ed., 1938), p. 253. 

10 (1893) 1 Q.B. 142. 

1n [r900] 1 Q.B. 752. 
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proceedings. Professor Goodhart’s-conclusions are that every un- 
. licensed public meeting can be regarded as a trespass against the 
person or body in whom the surface of the highway is vested, 
since the highway can only be used for the purpose for which it 
has been dedicated. Any other unlicensed use, however desirable 
it may be from other standpoints, is legally wrongful. If the 
highway is used for any purpose other than travel, a trespass 
may be committed, even though no one is obstructed and no injury 
done, but that trespass is only against the local highway authority 
and the owner of adjoining land, and is no wrong against the 
members of the public. So far as they are concerned the matter 
is only a wrong if it constitutes a public nuisance or an ob- 
struction under the Highways Act, 1835. The few English cases 
on this subject are collected in Professor Goodhart’s article. 

- There is, however, an interesting case from over the border 
which seems to have escaped most English writers in M‘Ara v. 
Magistrates of Edinburgh. A.proclamation had been issued by 
the ‘magistrates prohibiting the holding of meetings in certain 
Edinburgh streets unless a license to do so had been previously 
obtained. Penalties were imposed for breach of the proclamation 
which purported to be issued under powers conferred by an Act 
of 1606, which had for its object the staying of unlawful conven- 
tions. A street orator, who had been convicted for a breach of the 
proclamation, brought an action for declarator on the ground 
(inter alia) that the magistrates had no authority to issue the 
proclamation and that he was not bound to obey it. The court 
held that the Act of 1606 was in desuetude and further that the 
magistrates were not empowered at common law or by any 
other statute to issue such a proclamation and consequently set 
aside the conviction. The orator was acquitted on a second charge 
of a breach of the peace. The case is a good example of the Scots 
law doctrine of desuetude, which is unknown to our law. Its 
interest for us lies in the argument that the magistrates have a 
general power of preventing misuse of the streets and of pro- 
hibiting their use, though not by proclamation, for any but purely 
public purposes. The Lord President at p. 1073 says, ‘‘There is no 
such thing as a right for the public to hold meetings as such in 
the streets.” In this respect then the law of Scotland does not 
differ from that of England. He goes on to discuss the right of 
passage and says that it is a question of degree what more the 
public can do in the streets besides passing and repassing. The 
right of free speech is a perfectly separate thing from the question 
of where that right is to be exercised. The Lord President declined 
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` to generalise as to whether free speech can be exercised in open 
places and public places, but, as regards the streets, he is clear that 
the magistrates are the judges and not the police, though the police 
are the ministerial officers for executing the magistrates’ decisions 
and moving on members of the public who choose to assemble in 
defiance of the magistrates. 

Another Scottish case of interest is Aldred v. Miller! which 
follows M‘Ara’s case in denying any private right to an individual 
to make use of any public streets for holding public meetings, and 
goes on to say that, if a public meeting is so held, the court must 
pay due regard to the equal participation of all members of the 
public in the various uses for which the streets are kept open, of 
which free and unrestricted passage is the most important, but 
not necessarily the only use. In the case in question there was; 
clear evidence of obstruction contrary to the express terms of q 
local Police Act in Glasgow. f 

In discussing public processions, Professor Goodhart regards 
a procession, as distinct from a meeting, as prima facie lawful; 
though even in the case of a procession the right is not an absolute 
one and depends upon the facts of each particular case as to 
whether the highway is being used in a reasonable manner. His 
distinction rests upon this basis—that a procession is passing and 
repassing, which is an admitted right of members of the public, 
whereas a meeting is necessarily stationary and therefore 
constitutes a trespass. 

The two Scottish cases cited above apply equally to pro- 
cessions as to meetings and emphasise that a person must not 
selfishly engross a public right for himself. If therefore obstruction 
is proved as a fact, a procession constitutes infringement of the 
law just as much as a meeting. The English case of Burden v. 
Rigler shows that a meeting is not necessarily unlawful because 
it is held upon a highway, but it certainly does not establish any 
right to meet there. 

The position with regard to the police seems to be that, if they 
can prove that any obstruction is caused, they can prosecute under 
the Highways Act or similar statutory powers, or indict for public 
nuisance the promoters of and participants in any public meeting 
and equally so with a procession held upon the highway. Thus 
the right is reduced to this: any person mav hold a public meeting 
if he has obtained beforehand the assurance of the local chief 
officer of police that he will not take proceedings against him on 
the ground of obstruction. Even so, any member of the public 
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who is inconvenienced in his use of the highway can presumably 
take proceedings on his own. 

But the recent case of Duncan v. Jones goes further and seems 
to show that, even if no obstruction can be established and no 
trespass be in issue, the police may, on the ground that there is a 
reasonable apprehension of a breach of the peace by B, C and D 
if A makes a speech, prevent A from addressing a meeting at which 
B, C and D are present. This admittedly raises a problem of 
general application—can A be prevented from performing a lawful 
act because it is apprehended that B may thereupon commit an 

' unlawfulact? Butit affects fundamentally the particular question 
of whether there can be any meeting at all without police licence. 

\ The appellant Duncan, a woman speaker, was told by Jones, 
an inspector of police, who was present at the proposed place of 
meeting, that she could not hold a meeting there in N. Street, but 
could hold it at D. Street, 175 yards away. She thereupon 
mounted a box saying, “I am going to hold it,” was taken into 
custody without resistance on her part and later charged with 
and convicted of obstructing the police officer in the execution of 
his duty. Mrs. Duncan had held a meeting some fourteen months 
previously at the same spot which was opposite a training centre 
for the unemployed. The previous meeting had been followed on 
the same day by a disturbance inside the training centre which 
the superintendent of the centre attributed to the meeting. In 
the intervening months Mrs. Duncan had made several attempts 
to hold other meetings at the same spot. It was not, however, 
alleged that on this occasion she caused an obstruction or that 
she or any of the persons at the meeting had either committed, 
incited or provoked any breach of the peace. The appeal to 
quarter sessions was dismissed and a case was stated to the 
divisional court as to whether there was evidence on which quarter 
sessions could form the opinion upon which the conviction of 
obstructing the police officer in the execution of his duty could be 
upheld. Quarter sessions had found: 


(x) that in fact (if it be material) the appellant must have 
known of the probable consequences of her holding the meeting 
r —namely, a disturbance and possibly a breach of the peace— 
and was not unwilling that such consequences should ensue; 
(2) that in fact the respondent reasonably apprehended a 
breach of the peace; 
(3) that in law it thereupon became his duty to prevent the 
holding of the meeting; and 
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(4) that in fact, by attempting to hold the meeting, the 
appellant obstructed the respondent when in the execution of 
his duty. 

Now the point at issue was whether the police inspector had 
any duty to prevent the meeting. If he had no such duty, he could 
not complain of being obstructed in doing that which it was not 
his duty to do, and he is in the same position as the over zealous 
policeman whose action was disapproved in Beatty v. Gillbanks, 
when he arrested the Salvationists because he feared unlawful 
opposition from another body. No breach of the peace, actual or 
contemplated as occurring by reason of the present meeting, was ` 
in question. Indeed the police suggested a place near by for 
holding the meeting. What was feared was a repetition of a 
disturbance inside the training centre, such as had followed the) 
appellant’s meeting held outside fourteen months earlier. Thé 
police inspector based his fears upon the opinion of the official 
in charge of the centre, whose apprehensions would certainly have 
been material, had the case been one involving a charge of un- 
lawful assembly. But no such charge was in issue, though pre- 
sumably it would have been brought, had there been any grounds 
for so doing. It is true that it was found as a fact that the appel- 
lant must have known of the probable consequences of her holding 
the meeting, namely, a disturbance, and possibly a breach of the 
peace, and was not unwilling (sic) that such consequences should 
ensue. But this is equally true of the Salvationists in Beatty v. 
Gillbanks,*® or, for example, a conservative speaker who holds an 
election meeting in a communist district where his previous 
attempts to hold meetings have been broken up in disorder. 
Both are prepared to risk disturbances which it is the duty of the 
police to prevent in the Jast resort by dispersing the meeting. 
But Mrs. Duncan neither caused nor apprehended disorder at her 
meeting. It would thus appear that the common law of England, 
which rightly penalizes the speaker who persists in insulting 
language and behaviour (Wise v. Dunning’), has ceased to protect 
the speaker who merely desires to give expression to his opinions 
without causing any obstruction or committing, inciting or 
provoking any breach of the peace." 

It is submitted that, not only is there no right to hold a public 
meeting as the law stands to-day, but every promoter of such 
meeting may have to face what is in effect a double trial: 

(i) by an administrative official—a police officer, who can 
18 (1882), 9 Q.B.D. 308. 
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decide beforehand whether he is prepared to allow the meeting 
to be held. If he is willing to approve the meeting, the courts 
are unlikely to be troubled with a case against the promoters, 
though of course proceedings against both onlookers and par- 
ticipants may ensue if disorder breaks out, as on the occasion 
of the march of the British Union of Fascists in S.E. London 
in October 1937. 

(ii) by the courts: possibly if the promoter fails to obtain 
previous police approval, certainly if he declines to accept 
police refusal to grant such approval. For the police can inter- 
vene not merely on account of a breach of the peace, actual or 
appreliended, but also may stop a meeting or a procession if it 
can be shown that it causes an obstruction by interfering with 
the ordinary use of the highway. 


` 


It is not for a lawyer as such, even a constitutional lawyer, to 
say whether the power of licensing public meetings ought to lie 
with the police. But the result of the existing law is that it does. 
As citizens of a democratic State we may pause to inquire whether 
it would not be better to provide a reasonable measure of free 
facilities for public meetings adjacent to the highway or (as at 
election time) in public buildings for those who wish to air their 
political views among their neighbours. If free discussion is 
accepted as an essential liberty, ought the law to permit the 
police to hamper it as regards the place of its exercise merely on 
account of suspicions as to probable consequences ?+° 

$ + * $ * 

Dicey’s third question was: “What are the rights of the 
Crown or its servants in dealing with an unlawful assembly ? 

The question to-day resolves itsélf into an examination of the 
powers of the police in dealing with meetings and processions. So 
far as statute law is concerned the following list of Acts, though 
not comprehensive, gives some idea of the wide powers of the 
police to start prosecutions. 


(1) 13 Car. IT, s.1.c.5 (1662) is-an Act against tumultuous petitions to the 
King or Parliament, which was not repealed by the Bill of Rights. 

(2) The Riot Act, 1714, provides in substance that, if twelve or more per- 
sons, whose conduct in the opinion of a magistrate is riotous, continue together 
for one hour after he has read to them the proclamation ordering them to disperse, 
fail to disperse at the expiration of the hour, any force necessary to disperse 
them may be used and the alleged riotous assembly becomes a felony, if it has 
not already become so because of the commission of some such act as arson or 
other malicious damage to property. 

(3) Much of the legislation which was passed between 1790 and 1830 was of a 
temporary character or has been repealed. It was largely inspired by the fear of 
the governing classes lest the events of the French Revolution should be repeated 








19 Discussion of the law as to public processions, and the meaning of unlawful 
assembly has been omitted. 
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in England, But in addition to the Incitement to Mutiny Act, 1797, there remain 
on the Statute book the Seditious Meetings Act, 1817, so far as concerns s. 23, 
which makes meetings of more than 50 persons when Parliament or either House 
is sitting, unlawful assemblies if held within one mile of Westminster Hall, and 
the Unlawful Drilling Act, 1820, aimed solely against meetings for drilling and 
arming. Within the last few years two speakers were charged under the former 
Act with disturbing the peace and as inciters of persons to take part in mass 
demonstrations which were calculated to involve a contravention of the pro- 
visions of the Act. 

(4) Highways Act, 1835, s. 72, makes it an offence to obstruct the passage of 
any footway or other highway. It is no defence that part of the highway is left 
clear for the passage of other users: Homer v. Cadman.” 

(5) In the Metropolis s. 52 of the Metropolitan Police Act, 1839, empowers the 
police to make regulations as to routes and to prevent obstruction of streets and 
thoroughfares within the Metropolitan Police District on the occasion of public 
processions—s. 54 of the same Act imposes a summary penalty for the use of 
threatening, insulting or abusive words or behaviour with intent to provoke a 
breach of the peace, or whereby a breach of the peace may be occasioned in any 


thoroughfare or public place. The Town Police Clauses Act, 1847, which since the . l 
Public Health Act, 1875, s. 171, has applied to all Urban Districts (outside the ~ 
Metropolitan area) empowers the police to make orders for preventing obstruction 


in the streets during public processions, rejoicings, illuminations and in any case 
when the streets are thronged. This Act contains a power of arrest without warrant 
of any person found committing any offence under the Act, whether punishable 
upon indictment or upon summary conviction. Section 28 of this Act creates a 
large number of offences relating to obstruction, annoyance or danger to residents 
or passengers in any streets. Amongst other offences are those of placing or leaving 
...any cask, tub, basket, pail or bucket .. : or placing or using any standing 
place, stool, bench, stall or showboard on any footway. These provisions seem 
> to hinder the activities of the tub-thumper. Moreover, the use of profane or 
obscene language in any street is also punishable. There are in addition a variety 
of Acts which enable local authorities to place restriction by means of by-laws 
upon the use of public open spaces, such as recreation grounds. By the exercise 
of such powers restrictions may be placed upon the holding of public meetings, 

(6) In cases where serious disorder results in damage to property owing to the 
activities of a meeting, the Malicious Damage Act, 1861, makes it a felony to 
demolish or pull down or destroy property, or to begin to do any of these things, 
The Act also creates many other offences relating to injury and destruction to 
property. Under this head should also be mentioned the Riot (Damages) Act, 
1886, which requires the rate-payers to make compensation to individual property 
owners whose premises have been injured or destroyed. 

(7) More specially concerned with meetings, as such, is the Public Meetings 
Act, 1908, as amended by the Public Order Act, 1936, s. 6, which imposes a 
penalty on the breaking up of a public meeting and gives the police power upon 
reasonable suspicion to take, at the request of the chairman, the name and 
address of any person who acts in a disorderly manner at the meeting. The Act, 
as amended, contains a power for the police to arrest any person suspected of 
committing any offence under the Act who refuses to give his name and address 
to the police; a constable may also arrest him without a warrant if he reasonably 
suspects such person of giving a false name and address. A 

(8) Finally there are the provisions of the Public Order Act, 1936, which, in 
addition to prohibiting the use of uniform in connection with political objects 
and prohibiting quasi-military organisations, gives the police power to give such 
directions to the organisers of processions as they may think necessary for the 
protection of public order, including conditions prescribing the route and pro- 
hibiting the entry to any public place specified in the directions, s. 3 (1). We have 
already noticed the wider powers of this section which enable a general prohibition 
to be imposed on all meetings in defined areas for a period not exceeding three 
months. Section 4 prohibits the carrying of any offensive weapons at public 
meetings and processions. Section 5 makes applicable to any public place or any 
public meeting the existing prohibition under the Town Clauses Act on the use of 
threatening abusive or insulting words or behaviour with intent to provoke a 
breach of the peace. Actually, this does not seem to add much to the existing 
‘state of the law—at all events as regards street meetings and processions. The 
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earlier legislation, which was enacted in an age when Governments feared revolu- 
tion, rather than disorder, is not in practice enforced to-day. Its retention on the 
Statute book does, however, invest the authorities with power to impose restric- 
tions of unnecessary severity, should the decision to enforce the letter of the law 
be taken in times of political crisis. 

The civil remedies of trespass and nuisance which were men- 
tioned in the first part of this article are not in practice available 
to the police, and indictment for a public nuisance is too clumsy 
a weapon. There remain a number of criminal offences which may 
apply in the circumstances of a particular meeting, such as 
criminal libel and the various offences comprehended under the 
title of sedition, blasphemy, obscenity, unlawful assembly, rout 
and riot. Of these it is seldom that any offences are charged other 


\ than unlawful assembly and common law riot. Recent practice 


\seems to indicate that, although the police may bring charges of 
these crimes in the case e.g. of disturbances at a pit-head during a 
colliery strike, they use other weapons to impede the conduct of 
meetings where they deem it desirable to intervene. In the 
twelve months prior to July, 1937, there were 320 prosecutions 
arising out of public meetings and processions. The bulk of these 
cases were charges of insulting behaviour, obstructing the police 
or assault. In only 27 cases were sentences of imprisonment 
imposed.?! Duncan v. Jones obviates the necessity of proving 
that a meeting is unlawful before it can be dispersed. Thomas v. 
Sawkins gives the police the right of entry to any meeting to 
which the public is admitted. And who will question but that the 
presence of the police may be a powerful deterrent to free discus- 
sion of at all events political matters? 

Finally, there is a power vested in justices of the peace to 
control the holding of public meetings indirectly by making 
orders binding over the promoters and others to keep the peace, 
or alternatively to be of good behaviour. Lansbury v. Riley”? 
recognises this long established power of obscure origin. Possibly 
it rests upon the statute of 1360; possibly it is a common law 
power implicit in the commissions held by justices of the peace. 
Presumably the power cannot be invoked to restrain the holding 
of meetings which have a lawful object solely on the ground that 
the opponents of the promoters may commit breaches of the 
peace if the meeting is held. But it is not necessary to prove that 
any individual person goes in bodily fear in order to obtain the 
order for entry into surety for good behaviour. It may be remem- 
bered that the advertised speakers at meetings in connection 
with the hunger marches of a few years ago were required to 
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enter into such sureties in advance of the meetings. Itis, of course, 
true that the duty to exercise this power lies with the magistrates, 
and not with the police. But it would seem difficult for any 
bench of magistrates to refuse the application made by a respon- 
sible police officer who stated his bona fide reasons for objecting 
to a meeting, whether on the grounds of an apprehended breach 
of the peace, or the past reputation of an advertised speaker. 

In brief it would seem that the statute law, even before the 
Public Order Act, was adequate to enable the police to control 
actual disorder at meetings. The Act admittedly gives them 
greater power with regard to processions, in that they may now 
persuade the appropriate authority to prohibit all processions for 
a space of time in a given area, but otherwise it seems to add 


little to the existing state of the law so far as actual meetings and; 


processions are concerned. The ordinary range of criminal offences, 
‘with the possible exception of unlawful assembly, lies dormant: 


the modern practice is to impede the holding of meetings which - 


come under a police ban by charges brought under the Prevention 
of Crimes Acts or for insulting behaviour or assault, or by applica- 
tions to bind over the promoters in advance to be of good 
behaviour. These powers, coupled with the power of entry 
recognised in Thomas v. Sawkins, enable the police to control and, 
if need be, to prevent the holding of meetings. , 
4. What, finally asks Dicey, are the rights possessed by mem- 
bers of a lawful assembly when the meeting is interfered with or 
dispersed by force? 
The answer to this question is of general application, though 
strictly it ought only to apply to public meetings held off the 
highway ‘in some place such as a hired hall where questions of 
trespass, obstruction and nuisance do not arise. But in practice 
organised meetings and processions are permitted to take place in 
or near the highway and therefore the rights of the promoters of 
such assemblies if the proceedings are interrupted by opponents 
or dispersed by force do not differ from those of promoters of 
indoor activities. 
The Public Meetings Act, 1908, as amended by the Public 
Order Act, 1936, s. 6, affords some measure of statutory protection. 
' Burden v. Rigler® shows that it is no defence to a charge under the 
Act of disorderly behaviour at a public meeting to plead that the 
meeting was unlawful simply by reason of the fact that it was held 
on the highway. This does not, of necessity, make a meeting un- 

_lawful; each case is a question of the reasonableness of the user of 
the highway in the particular circumstances. 
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The Public Meetings Act is not, however, a particularly effec- 
tive measure, and has not been much used. But it does, as 
amended by the Public Order Act, give a weapon to a chairman, 
which he may use effectively if there are police present at the 
meeting, since it is now within the chairman’s power to request 
the police (but not private stewards) to take. the name and 
address of a person suspected of acting in a disorderly manner. 
The police are empowered to arrest any one who refuses to give 
his name and address or who is suspected by a constable of giving 
a false name or address. 

Apart from this enactment it is clearly the duty of the police 
to preserve order. Whether or not they are invited to attend a 

_meeting, the preservation of the peace is their paramount duty: 
as the Bristol Riot Case of 1831 shows; and Thomas v. Sawkins 
gives them a right of entry to a meeting, even against the wishes 
of the promoters. Once the police are present, it is their duty to 
take all possible steps for the preservation of order. But a meeting 
convened for a lawful object must not be dispersed in order to 
prevent opponents interrupting, unless and until it is plain that by 
no other means can the peace be preserved. For this there is 
judicial authority both in Beatty v. Gillbanks and the Irish case of 
The Queen v. Justices of Londonderry,” as qualified by O’ Kelley v. 
Harvey. Field, J., in Beatty v. Gillbanks said: “What has 
happened here is that an unlawful organisation has assumed to 
itself the right to prevent the appellants and others from law- 
fully assembling together, and the finding of the justices amounts 
to this, that a man may be convicted for doing a lawful act if he 
knows that his doing it may cause another to do an unlawful act. 
There is no authority for this proposition.” 

Holmes, J., in The Queen v. Justices of Londonderry referring 
to Beatty v. Gillbanks” .said: “The principle underlying the 
decision seems to me to be that an act, innocent in itself, done with 
innocent intent and reasonably incidental... generally in the 
exercise of a legal right does not become ‘criminal because it may 
provoke persons to break the peace or otherwise to conduct 
themselves in an illegal manner.” 

The remedy is clearly the presence of sufficient force (whether 
of police or private stewards) to preserve order. Only in the last 
resort, as O’ Kelley v. Harvey shows, should the step of dispersing 
the meeting be taken by magistrates or the police—that is if all 
other means, such as the arrest or dispersal of interrupters, the 
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strengthening of the numbers of stewards or of the police present,. 


have failed; then, and only then, should a lawful meeting be dis- 
persed. Of course if promoters and their sympathisers have already 
come to blows with the opponents, the meeting can at once be 
dispersed, for it has ceased to be lawful. But it is obvious that 
the mere presence of the police will normally reduce the prospects 
of such a conflict. If it does not, the armoury of the criminal law 
provides a choice of weapons, though none of these will mend 
the broken heads and frayed tempers. 

It is not a desirable state of affairs that the surest way to 
enjoy freedom of speech is to post a policeman or two at the door, 
and there are meetings with perfectly legitimate objects where 


the presence of the police would tend to restrict rather than to - 
preserve free expression of opinion. For many speakers think that 


a policeman is apt to interpret fair criticism of authority as 
justifying an apprehension of a breach of the peace. 

The only course open to those who feel this objection is to 
provide their own body-guard of stewards if opposition is feared. 
But this, though used by the police as an excuse for not inter- 
fering with the activities of stewards inside a building where a 
fascist meeting was being held in 1934, will no longer ensure 
privacy from police supervision. For it must be repeated that 
Thomas v. Sawkins has given the police a right of entry, and 
since they now have such a right, it is obviously to be exercised 
whenever disorder is to be feared. No longer can the police (if 
indeed they ever could) stand outside a hall and collect the 
interrupters as they are deposited by private stewards in the 
streets. 

The remaining question is—whether a distinction can be 
drawn between two such cases as the following : 


(rt) A conservative speaker organises a meeting in a 
district hostile to his party, knowing that outsiders will, as on 
previous occasions, certainly try to break up his meeting. 

(2) A fascist at a meeting uses terms which are insulting, 
but not in themselves unlawful, directed against Jews, many 
of whom are present, knowing that because of his remarks 
fights are likely to follow. 


Both speakers may be assumed to be addressing meetings which 
have been properly convened in places where no trespass, nuisance 
or obstruction is in question. 

As to the conservative speaker, he is, it seems, in a position 
covered by O’ Kelley v. Harvey. The object of his meeting and the 
conduct of his supporters are, one may assume, strictly lawful. 


N a 
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Büt ip ‘the. meeting onie either a ak of the peace, ora 
_reasonable belief in those responsible for the maintenance of order 
_in. the: district, whether magistrates or’ police, that a breach is 

l inevitable, the meeting may -be dispersed. But such a situation 
may usually, though not always, be avoided by the presence of 
pole at the-meeting. 

The fascist will probably find himself i in the position of the 
deichdant i in Wise v. Dunning, ‘because insulting behaviour, even 
if it involves the-utterance of words which are not in themselves 

‘unlawful, amounts to unlawful conduct. -He may thus be sum- 
moned before magistrates who may require him to enter into 

- sureties for good behaviour, as well as be prevented by the police 
on the spot from continuirig his address. I am disposed to leave 

\him-to this fate for the law regards the infirmity of human 
temper. +o.the extent of considering that a breach of the peace may , 
be’ the. natural consequence of- insulting or. abusive languages or 
conduct. 23 


-The conservative speaker is cleatly in the stronger position, 

‘He may not succeed in delivering his. speech.. He can at least 

-ensure.that the police help him to achieve this, and he will not 

“run any, risk of unlawful conduct on his ‘part, if they fail and he 
then. abandons the meeting. 


E. C. s. WavE. 
_ 38 Wise v. Dunning, {x902] 1 K.B., at 179-180. 
ca * Dr. Wade i is ; Lecturer i in. Constitutional “Law in the University of Cambridge. 
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THE DISINTEGRATION OF EUROPEAN 
CIVILISATION AND THE FUTURE OF 
INTERNATIONAL LAW 


SOME OBSERVATIONS ON THE SOCIAL FOUNDATIONS 
oF Law 


T a moment when the immediate danger of war appears ; 
to have been averted and a breathing space has been ë 
secured, it behoves the international lawyer, and indeed 

every lawyer to pause for reflection, to consider the impact of / 
the momentous changes in the structure of international society 
on the rule of law in international affairs. Nor should such / 
reflection be merely retrospective. It should give some guidance 
as to the direction of future work. Certainly, the international 
events of the last few years, culminating in the last few months, 
cannot be passed in silence by the international lawyer, unless 
he considers his learning as an end in itself, entirely detached 
from social reality. In the face of the many challenges to Inter- 
national Law experienced during the last decade, it has been 
argued that International Law has always been an imperfect 
system, subjected to many violations, but that it has, on the 
whole, withstood the test of time. Further, there is a genuine, 
if often inconsistent desire, on the part of international lawyers, 
to leave politics alone. Unfortunately, politics have not left 
international law alone. And leaving politics alone amounts 
only too often to maintaining rules of law based on the political 
facts of a past period. 

Whatever the final outcome of the present international 
crisis may be, it has already produced one clear result: the 
collapse, in Europe at least, of International Law as a system 
of rules governing the conduct of nations in their mutual relations. 

It is not necessary to enumerate all the symptoms of decay. Most 
significant are perhaps the following— 


1. Intervention in the internal affairs of other states, and, .indeed, ) 
incitement to insurrection, in the name of ideas incompatible with the 
existing rules of International Law, is now a principal factor in international 
relations. 

2. Not only collective security, but collective law has been largely 
abandoned in favour of bilateral understanding (sometimes taking the 
‘form of treaties, chiefly in commercial matters, but often expressed in form 
of statements of policy, purposely devoid of legal precision), 

3. The principle of equality of nations, always of doubtful reality, but 
reinforced through the League Covenant, has been reduced to a shadow by 
the return to the Concert of Powers. 

4. The principle of pacta sunt servanda, considered by many distinguished 
writers as the fundamental assumption from which the validity of 
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international law is derived,’ has been further undermined by the silent 
breach or lapse of many international treaties, like the arbitration treaty 
between Germany and Czechoslovakia, the treaty of alliance between France 
and Poland, not to speak of the League Covenant or the Kellogg Pact. 

5. In so far as one can speak of a peaceful solution of the Czechoslovak 
problem, the instrument has been mediation, i.e. a method of peaceful 
settlement not based on legal principles, but on political expediency. 
Attempts to introduce either arbitration or judicial settlement have 
completely failed. 


It is not the purpose of this article to indulge in lamentations, 
but to analyse briefly the deeper causes of these symptoms and 
to urge upon the science of international law the need to take 
note, at last, of the profound changes in the structure of inter- 
national society which make it imperative to re-examine the 
social foundations of International Law.? 

~ The question is nothing less than this: European Civilisation 
‘has shaped modern International Law. But is European Civilisa- 
tion still what it was, and, if not, how do the changes affect 
International Law? Every year has brought that question nearer, 
and it is no longer possible to evade it by either characterising 
the challenge as transitory or by attempting to maintain the 
universality of International Law through an emasculation of 
its rules, e.g. of the provisions of the League Covenant. The task 
then should be to examine the bases of International Law, to 
ascertain how far they are still valid, and on which foundations 
International Law must be rebuilt. More specifically, this 
should enable the international lawyer to make his contribution 
to the. burning question of the day, how far dictatorships and 
democracies can peacefully live side by side and co-operate under 
common rules of conduct. 

For reasons of space, it is not possible to give more than the 
barest outline of the chief problems and suggestions, leaving 
their elaboration to more detailed studies.’ 


I. Nature of the Challenge 


The present crisis of international law is the result of a twofold 
threat to the foundations of international law— 

(a) The internal life of most state members of the family 
of nations has changed so that the freedom of the individual, 
which forms the basis of many rules of international law, has 
been severely curtailed or abolished. In many fields, mainly 
in matters of social and economic planning, the transformation 

1 Cf, quotations, in Oppenheim (5th ed. by Lauterpacht), I, 695, n. 7; in 
particular Anzilotti, Cours de Droit International, I, p. 44. 

2 Cf. my article in Contemporary Review, July, 1937. 


3 Cf. on one aspect of the problem (State control over the individual) my 
article in British Year Book of International Law, 1938, pp. 118 ssq. 
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is almost universal, although with widely differing emphasis. 
In other fields, notably those concerning the cultural and intel- 
lectual freedom of the individual, the movement is so far confined 
to an important group of states and a dividing line is thus created 
between various nations. For International Law the con- 
sequence is that— i 


(1) A large number of human relations, formerly private, 
now become public, and therefore come within the purview 
of Public International Law (trade, industrial enterprise, 
many social activities, broadcasting, etc.). 

(2) A split of increasing intensity is created between j 
states which are supposed to belong to a universal family of / 
nations, in so far as they differ on fundamental social and; 
political values on which International Law assumes universal 
agreement (indestructible rights of the individual, adminis- 
tration of justice, etc.). 


(b) While the aforementioned factors operate to uproot 
essential rules and principles of International Law, regardless of 
whether the various members of the family of nations still wish 
to be bound by common rules or not, this tendency is reinforced 
by the attitude taken in theory and practice by some totalitarian, 
and in particular, recently, by fascist states.” The previous 
challenge to the universality of international law, which, after 
the war, came from Soviet Russia, differs from the present 
fascist challenge. It attacked at first the State, the instrument, 
as it were, of capitalism, as the basis of international society, 
and only admitted a transitory international law, on the old 
basis, pending the completion of world revolution. As it became 
clear that the period of transition would be a very long one, to 
say the least, the state as a subject of international law was 
gradually reinstated, albeit with emphasis on the class character 
of the Soviet state* 

3a The term “fascist” is meant to include, in this article, National Socialism. 

4 It is not easy to follow the phases of Soviet Russian theories on Inter- 
national Law. The two principal authors, representing different periods of 
political development, and, correspondingly, widely differing in their teaching, y 
are Korowin and Paschukanis. The former, in his International Law of the 
Transition Period (German translation: Voelkerrecht dey Uebergangszeit) outlined 
an International Law valid for the transitory period between the Russian Soviet 
State faced with capitalist States, and the eventual achievement of World 
Communism; this system contained many traditional features, but emphasised 
the need for solidarity of ideas as a basis of more intense international relations, 
thus limiting the sphere of legal relations between communist and capitalist 
states. In a later textbook (Moscow, 1926) Korowin modified these views, which 
were less and less in accordance with the practical conduct of affairs by Soviet 
Russia, after her recognition by most other states. Paschukanis (International 


Law, Moscow, 1935) emphatically reinstates the State as sole subject of Inter- 
national Law, denies the necessity of common social values and ideas as the basis 
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The Russian challenge has greatly lost in intensity, in the 
same measure as Soviet Russia abandoned the idea of world 
revolution, returned to the national state as basis of organisation 
and social life, joined the League of Nations, concluded inter- 
national treaties of all types, and was more and more put on 
the defensive. Whatever one may think of the duration of 
the change, in practice Soviet Russia has not, in recent years, 
challenged fundamental rules of International Law. 

The present challenge comes, in practice, chiefly from Ger- 
many, Italy and Japan, and is theoretically supported mainly 
in Germany. The chief principles of the fascist challenge to 
International Law are the following’— 

I. Although the State is internally more, powerful than ever, 
.and Fascism leaves no doubt about the absolute primacy of the 
State over any international authority in international relations, 
another conception, developed by National Socialism and likely 
to be adopted by Italian Fascism, dynamic in character and 
hardly ‘capable of legal definition, stands side by side, and, in 
certain respects, above the State: The Volksgemeinschajt. This 
-is an entity wider than the State, and, in the relations between 
Germany and other States, one which overrides the sovereignty 
of any State (other than Germany herself). It includes all people 
of German language and culture, whatever their nationality and 
loyalty. The notion of Volksgemeinschaft is, purposely, somewhat 
elastic. It came into play in the recent conflict over Czecho- 
slovakia, and justified, from the German point of view— 


(a) Insurrection of Czech citizens of German culture. 
(b) Intervention by Germany. 


According to customary International Law, such action 
constitutes, of course, a grave international delinquency. The 
idea of Volksgemeinschaft certainly presents a novel legal problem. 
While the State is, even in the fascist conception, the form in 
which the nation organises itself, and therefore the basic unit 


of international relations, but stresses at the same time the character of Inter- 
national Law as an instrument of policy helping the progress of the Soviet 
State. (Cf. Makarov, Zeitschrift fuer auslaendisches oeffentliches Recht u. 
Voelkervecht, 1936, 479-495; Taracouzio, Soviet Union and International Law, 
1935; Maurach, Zeitschrift für Völkerrecht, 1937, 19-45. 

Totalitarian systems, communist or fascist, have no room for a detached 
science, It has to serve politics, and consequently theories have to follow the 
changing trends of state policy. On the analogous developments in National 
‘Socialist Germany see below p. 199. 

5 Cf. Bockhoff, Völkerrecht gegen Bolshevismus (1937); Tatarin-Turnheyden, 
Archiv für Rechts- und Socialphilosophie (1936), 295-319; Maurach, Zeitschrift 
Jür Völkerrecht, 1937, 19-45. Guerke, Völkerrecht, 1936, p. 13. From 1936 
onwards German publications on International Law show a much more aggres- 
sive tendency, and an attempt to split the nations according to their political 
structure. 
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of international relations, this new conception, always ahead 
of the State, is used to justify intervention and, indeed, disruption 
of other states. 

2. There is no universal international society bound by 
general rules of conduct. This conception belongs to a bourgeois- 
liberal period, and only states still dominated by that outlook 
will still adhere to such a conception. International relations 
can only legally exist between states of similar political outlook® 
(Anti-Comintern Axis). From the point of view of National 
Socialism, states repugnant to its political outlook are not only no 
members of international society, but outlawed (Soviet Russia).? 

-This lawlessness would extend to such states as, through their 


liberal-democratic structure, would lend support to the snipes f 


International. Such a position justifies intervention, e. 8- 
civil wars (Spain).8 

3. While international society is thus redefined on the basis 
of friend and enemy,’ there is no suggestion of an order of law 
binding even those states considered as members of international 
society. Nor is any higher authority, judicial or otherwise, 
recognised. This would obviously be in contradiction to the 
nationalist ideology of fascist states which does not recognise 
an arbiter above the nation, and to its political structure which 
makes the word of the leader law, in international, and, to a 
growing extent, in national affairs. Instead, fascist states conclude 
bilateral agreements, in commercial as well as in political matters. 
As bilateral non-aggression pacts replace the League Covenant, 
so bilateral commercial treaties replace the most-favoured nation 


` clause.!® Political pacts do not always take the form of a treaty, . 


but often that of proclamations (e.g. Hitler-Chamberlain declara- 
tion). Nor will treaties concluded by fascist states in political 
matters contain a submission to any legal procedure. 

4. It follows from fascist philosophy and practice that a 
stable international order is neither contemplated nor desired. 


While bilateral understandings are frequent as tactical moves in ~ 


order to cover flank or rear, change and fight are both essential 
creeds of Fascism.1! Nor is peaceful change contemplated in the 
form of legal procedure of which Art. 19, League Covenant, 
gives a very rudimentary and imperfect example. The methods 


8 This attitude becomes predominant only from 1935 onwards. In the first 
few years National Socialism emphasised its purely internal character. 

T Verdross, Völkerrecht, p. 27. AE loc. cit., p. 217 and passim. 

8 Bockhoff, loc. cit., pp. 238 et seg., 23 

° Cf. Carl Schmitt, Der Begriff ae Politischen, znd ed., 1934. Bockhoff, 
passim. 

10 Cf. Sommer, Z. Öff. R., xvi (1936), 265. 

u Cf. Mussolini, La Dottrina del Fascismo, 1932. 
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of peaceful change adopted by fascist states are illustrated by 


-recent history. 


5. In the fascist conception law is, like every other social 
activity, an instrument of politics, designed to further the great- 
ness of the nation.!? Legal arguments are produced ad hoc. To 
give a recent example— 

While Czechoslovakia, France and Russia, had non-aggression 
treaties with each other, it.appeared desirable to prove the 
invalidity of such treaties. A recent German monograph argued 
that treaties aiming at opposition to proposals envisaging 
a revision of the status quo are legally invalid, even if concluded 
in the form of non-aggression treaties.4% Another proved that 


‘intervention on the side of Franco was justified since his rebellion 
“was in legitimate defence of the rights of the nation and the 


Government, because of its domination by communism, was 
outside the law.“ It might be said that totalitarian states could 
well spare the exertions of lawyers to justify their actions, but 
one of the greatest historians of all times has observed that nations 


_ are ashamed of the power so ardently desired and attained by 
“means of all sorts of crimes, since law has still a magic sound, that 


they do not wish to dispense with before mankind.» In a less 
radical form, International Law has often fulfilled that function, 
at least since the days of Vattel. 


Il. Historical Parallels 


Has there been a comparable. challenge to the structure of 
modern International Law before? The answer is in the negative. 


- The French Revolution of 1789 might have constituted a challenge 


comparable to that of the Bolshevist Revolution, but its only 
effect was the negative one of suspending international order in 
Europe for a while, and the propagation of new ideas which were 
to change international society gradually during the nineteenth 
century. The Holy Alliance affords a better parallel. Its chief 
impact on International Law lay in the application of certain 
principles of intervention, in the name of certain political prin- 
ciples (legitimacy, in practice autocracy) to the liberation 
movements of various nations. The Holy Alliance was defeated 
by the stronger forces of nationalism and liberalism, before 
it could produce a lasting split in international society. These 
parallels cannot, however, go very far. The modern challenge to 
> H This is rather similar to Soviet Russian theory as recently put forward by 
Paschukanis (loc. cit., p. 15), but goes much further in the conclusions. 
18 Mandesloh, Politische a und Volkerrechtsordnung, 1937. 


1 Bockhoff, loc. cit., p. 23 
18 Burckhardt, Wellgaschichtliche Betrachtungen, p. 36 (Kroener ed.). 
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International Law challenges a system infinitely more compre- 
hensive than that which existed a century ago. Almost all that 
part of International Law which regulates positive co-operation 
between states in matters of transport, commerce, education, 
law, through bilateral, multilateral and universal treaties and 
conventions, starts with the second half of the nineteenth 
century.!?7 This has made a measure of agreement on social 
and political values much more essential than in previous periods 
when international public relations were mostly of a formal 
character. 


I. Some Bases of Modern International Law 


Before we can estimate the extent of the new challenge and 
disintegration, it is necessary to be clear as to the essential social 
values which are at the bottom of modern International Law. 

1. Christian Civilization is, as is generally asserted, the basis 
of modern International Law?! but this is, of course, not to be 
understood in the religious sense, since many non-Christian 
nations now form part of the family of nations. It is only in a 
very general sense true of the moral conceptions of Christianity 
(humanitarian principles). In practice, the requirements are 
reduced to certain standards of state organisation. 

2. Democracy. Tf it is often said that International Law, and 
in particular the League of Nations assumed universal demo- 
cracy, it must be clearly understood that parliamentary democracy 


is not a condition of modern International Law. As long as there’ 


are clearly defined state organs capable of binding the state 
internationally, the internal constitution of a state is irrelevant. 
Seen from this angle, there is no reason why democratic and 
autocratic states should not co-operate with each other to any 
extent. What is really meant by such dicta, is probably a certain 
outlook on international affairs and certain conceptions of the 
rights of mankind, usually, but not necessarily associated with 
modern democracy. 

3. Peaceful Settlement of Disputes. The conviction that peace- 
ful settlement should supersede war has grown, with the inten- 
sification of international relations, during the 1gth and early 
2oth centuries, and has expressed itself in a growing number of 
bilateral and general treaties of conciliation, arbitration and 
judicial settlement, culminating in the League Covenant, the 
Kellogg Pact, and the General Act for the Pacific Settlement of 


18 Styled by Verdross, Völkerrecht, p. 12, “ Verkehrsrecht.” 

1 Cf. Appendix A in Oppenheim (5th ed. by Lauterpacht), vol. I, 1937. 

38 Cf. all leading textbooks and Smith, British Year Book of International Law, 
1937, 32. 
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International Disputes of 1928. It has been shown above that 
this outlook is not shared by Fascism. 

4. Principle of Tolerance.’ Tolerance towards different forms 
of governments and ways of political life is an essential principle 
of modern International Law. Every sovereign state is recognised 
as a member of the family of nations, provided it fulfils certain 
minimum requirements of state organisation.” This principle, 
essential to the modern society of nations, but operating on the 
tacit assumption of certain standards universally valid among 
civilised nations, is emphatically challenged by fascist states, 
which establish a new kind of legitimacy, while the non-fascist 
states still apply the old principle towards all nations, fascist 
or not. This discrepancy has produced some most astonishing 
situations, notably in regard to the Spanish Civil War, where 
some states which are parties to the Non-Intervention Agreement, 
at the same time consider one of the contending parties as outside 
the law. 

5. Freedom of the Individual from State Control. The liberal 
idea that state functions should be those of the guardian only, 
and keep clear of the social life of the community, underlies 
numerous rules of International Law which become inapplicable 
as numerous states assume an increasing measure of control over 
the life and activities of their citizens. At present there is a wide 
divergence between the states as to the extent of this control. 
This operates as a disintegrating factor.” It is safe to predict, 
however, that there will be gradual assimilation in the sense of 
universal state control over most walks of life, stimulated by the 
growing complexity of modern life and the permanent state of 
mobilisation into which one state after the other is putting itself, 
whether for purposes of expansion or of defence. The effect of 
this development upon International Law I have discussed 
elsewhere.?° 

6. Protection of Indestructible Rights of the Individual. How 
` far International Law protects certain rights of the individual 
is a very difficult question, and this is also the point where prin- 
ciples of totalitarian and of non-totalitarian states clash most 
sharply. 


(a) Nowhere does positive international law expressly 


1° (A people, a country, and a civilised government.) It is, of course, contro- 
versial whether states have an actual duty to recognise new states and govern- 
ments, if they fulfil these requirements. But since the collapse of the Holy 
Alliance recognition has not been made legally dependent upon internal political 
structure, although political considerations have often delayed recognition. 
(Cf. Oppenheim, 5th ed., I, pp. 112, 120 ssf.) 

20 British Year Book of International Law, 1938, 118 ssq. 
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guarantee individual rights. Resolutions like that of the 

Institute of International Law of 1929?! express aspirations 

only. Certain international treaties have imposed duties of 

religious tolerance or towards minorities in connection with 

a wider settlement (Congress of Berlin, 1878; Peace Treaties 

1919), but only upon certain smaller states, and there is no 

question of a general customary rule. Certain international 

treaties mention such rights by reference to the requirements 
of International Law,” which does not help us much. 
(6) International Law does, however, base itself upon the 
recognition of certain rights of the individual, although the 
` position is not very clear. The question arises in a twofold 
way— 

1. Does International Law impose any absolute duties towards 
aliens upon the states? 

In this connection many rights are enumerated, such as the 
right of asylum, of freedom of religion, freedom of commerce, 
human treatment, non-discrimination with regard to race, sex, 
nationality, language.*®? Even those, who assert that such rights 


are part of positive International Law, admit that every state ` 


has a very wide discretion.“ It might be said that these rights 
formed part of International Law only in the sense of directing 
principles, without giving a claim to the individual, or to the 
state on his behalf. To say, however, that any of the above 
mentioned principles is still universally recognised even as a 
guiding principle, at the present day, would be a travesty. Nothing 
shows more clearly the disintegration and destruction of those 
standards of Christian morality which, even ten years ago, no 
nation would have contested in principle. Even if they had not 
. yet hardened into rules of positive law, they provided that common 
moral basis, without which no community will for long continue 
to feel bound by a common law. 

2. Are states bound to respect certain minimum rights of 
aliens when they take internal measures that affect nationals 
and foreigners? 


It appears to be generally recognised that foreigners can _ 


demand equal treatment with nationals, and that, if general 
measures whether legislative, administrative, judicial, fail to 
observe a certain minimum standard, the foreigner is protected 
by International Law, and that the state which has taken the 

"1 Cf. American Journal of International Law, 1930, p. 560. 

#2 E.g. the treaty between U.S.A. and Germany, 1923, art. I. 

23 Cf. in particular Scelle, Précis de Droit International (1934), II, pp. 42 ssq.; 


Mandelstam, Hague Recueil (1931), IV, 129-230. 
* Scelle, loc. cit., p. 71. 
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measures commits an international delinquency. Which are 
these absolute standards? Life, liberty, and property are the 
vital values with the regulation and protection of which law 
is concerned.”®> In view of the divergences of municipal systems, 
it is obvious that International Law can only demand very little. 
But for the future of International Law it is a vital question 
whether there is a common international standard capable of 
rallying the various municipal systems round a common centre. 
Discussing the protection of individual rights by International 
Law, a learned writer could say, with some justification, only 
ten years ago-—~*” 

“This recognition of the paramount importance of the 
individual gives a broader basis for international law, and the 
pressure of that law on behalf of individuals is tending toward 
such a uniformity of standard in domestic laws that he may 

` more and more expect to receive a fixed minimum of rights 
and protection, no matter where he goes.” 

Such words could be written while the world was still agreed 
upon the inviolability of certain individual rights and values by 
the community. The struggle between the conflicting claims and 
conceptions of Liberty and Authority has been the central theme 
of mankind’s political history. And for the last ten years the 
pendulum has swung back far from the point which it had reached. 
National political theories and laws are more and more moving 
in different directions, subjecting the international standards to 
intolerable strain. : 

1. Protection of Life. Although this question, being considered 
as beyond controversy, has not been much discussed, the general 
principle recognised as internationally binding, is undoubtedly 
that the life of an (alien) individual must not be taken arbitrarily. 
That the alien must submit to the national criminal law of the 
country which has jurisdiction over him, within very wide limits, 
is certain. Unlawful arbitrariness may occur in two ways: Life 
may be taken without adequate cause, or the procedure by which 
this is done may not afford the victim sufficient protection and 
defence. Of the first kind would be the example given by Fachiri,* 
obviously as an extreme case, unlikely to occur, that a state 


23 Cf., among many others, Scelle, loc. cit. 11, 113; Fachiri, British Year Book 
of International Law, 1925, 82-90; 1929, 32 ssqg.; Borchard, Diplomatic Pro- 
tection, p. 21; De Visscher, Hague Recueil (1935), II, p. 376; Eustathiadés, 
Responsabilité Internationale de l'Etat, 1936, p. 262; 

238 Lord Macmillan in Preface to Modern Law Review, Vol. I, No. 1; Kaufmann, 
Hague Recueil (1935), IV, 427 ssf., states as fundamental rights— 

1. Life, Liberty, Honour. 3. Practice of Faith and Religion. 
2. Property. 4. No denial of Justice. 

2? Eagleton, Responsibility of States, 1928, p. 222. 

% British Year Book of International Law, 1929, p. 32. 
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should ‘decree that all red-haired children should be put into a 
lethal chamber. The example, however, may not sound quite so 
fantastic at the present day, when the value of human life 
decreases as state worship increases. Nor is it fantastic to 
suppose that, as in Spartan times, some states may one day 
order the exposure of all weakling children born in the country. 
This, not yet of immediate practical importance, should illus- 
trate the increasing difficulty of assuming universal standards 
as to the protection of human life. Of more immediate importance 
is the question whether the principles of nulla pena sine lege and 
nulla pena sine previa lege penali form part of general principles 
of justice and thus of international law. Both have been 
abandoned in recent German laws”, and the execution of van der 
Lubbe, for example, a Dutch subject, was only possible by a 
law promulgated with retroactive effect.2° It has been argued 
by an eminent authority that the principle of nulla pana sine 
previa lege penal, although not directly part of customary 
international law, forms part of general principles of justice 
and equity, by which all states are bound.®” Jn that case inter- 
national standards as to the protection of human life, the most 
fundamental of human values, are dissolving. On the procedural 
side, the attack is obvious. International legal literature, assured 
in what were the standards of civilised justice, is full of valuable 
precedents, most of them taken from the findings of Mixed 
Claims Commissions, established betwen U.S.A. and some Central 
American States (U.S.A.-Mexico; U.S.A.-Panama). One might 
formulate the following three principles— 

1. Interference with life or liberty must be under the auspices 
of! a competent state authority, and not by arbitrary acts 
(Lynch justice). 

2. Court proceedings which might result in the taking of life 
or the curtailment of freedom, must be based on proper investiga- 
tion and give the accused an adequate opportunity of defence.? 

3. A judicial authority which deprives an alien of his life or 
freedom must be independent. In particular, it must not act 
under pressure from the legislative or executive.™ 

29 Cf. Preuss, American Journal of Int. Law, 1935, pp. 216-17; Van Hamel, 
Iowa Law Review, 1933-34, Pp. 237-43; on the question in general cf. Frank, 
Yale Law Journal, 47, 165. 

80 Law of March 29, 1933. 

30a Cf, Van Hamel, loc. cit, 

31 Eagleton, foc. cit., p. 109. 

32 Numerous decisions of Mixed Claims Commissions, (cf. Chattin case 
and Neer ae (U.S.A.-Mexico) Opinions, 1927, p. 422, 71, Eagleton loc. cit., 
P- IIQ, 120). 


83 Case of Robert E. Brown. Cf. British Year Book of International Law, 
1924, pp. 210-221. 
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Whereas the first principle is not challenged by totalitarian 
states, which, on the contrary, have made state authority more 
comprehensive, the second and third principles are seriously 
challenged. 


(a) Special police, with undefined powers, not subject to 
judicial control, has practically unlimited powers over life 
and freedom, in countries like Germany and Russia. 

(6) Special Tribunals, with predominantly political com- 
position, are constituted for the trial of political offences, and 
the range of political offences has been enormously increased 
in totalitarian states. (Cf Italian Law of Nov. 25, 1926; 
German law of April 24, 1934; April 18, 1936.) 

(c) Constitutional guarantees such as the equality of citi- 
zens before the law, the irremovability of judges, except by 
special legal procedure as a protection of their independence, 
have been abolished (cf. Weimar Constitution and Law of 
March 24, 1933).54 

(d) Judges are partly authorised by law (e.g. German Law 
of June 28, 1935) or compelled in fact to judge in accordance 
with certain political principles. Where they refuse to do so, 
their judgment may be, in effect, nullified by political organs 
(Niemoeller trial). 

(e) As in the days of Imperial Rome, the word of the 
Emperor (Leader) is more and more considered as law, in 
whatever form it takes. 


While there is, as yet, considerable reluctance to apply these 
principles to aliens, the tendency to do so is increasing, in parti- 
cular in so far as the resident alien is bound to take part in the 
social and economic life of the nation (currency delicts, sexual 
intercourse, etc. or commits a political crime in the new, wide 
sense). In any case, the indirect effect of such new methods 
and principles, even if only applied to nationals, is disintegrating 
upon the international minimum standard, in so far as it 
becomes more and more difficult to speak of a common 
international standard of justice. 

2. Liberty. In principle, the same considerations apply to 
the protection of life; but the disintegrating effect of divergent 
political theories and, consequently, of national systems of law, 
is much more apparent, since the taking of life is a much rarer 
phenomenon than the taking of freedom. As examples of what 

34 Judicial independence is still preserved in principle (Deutsches Beamten- 
gesetz of Jan. 26, 1937, art. 171). 


3% Cf, Bryce, Essays in Jurisprudence, vol. II, 308, ssq. 
36 Law of April 24, 1934. Cf. Preuss, loc. cit., P. 214. 
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would till recently have been accepted as general principles of 
International Law in regard to the taking of freedom, the following 
may be quoted— 


(a) Continuous imprisonment for failure to pay a debt, 
if there is no criminal offence imputed, would be contrary to 
international standards of justice.8” 

(b) Release of a murderer of a foreign national, sentenced 
to 18 years 4 months imprisonment, after 3 years 1 month, 
partly because of good conduct and partly because of a general 
amnesty law, is contrary to international principles of justice.™ 


The first principle would still hold good. Poverty is no crime 
in the eyes of liberals, democrats, fascists or socialists. 

But the second principle would appear highly questionable at 
a time when great states include in frequent amnesties murderers, 
however short or light their punishment, provided their murder 
is of some political significance. And the notion of “political” 
is, for reasons inherent in totalitarian ideas, infinitely wide. 

Of far greater importance still is the impact of divergent 
conceptions of freedom on the further development of Inter- 
national Law through general, multilateral or bilateral treaties. 
This for two reasons— 


(a) The international protection of private rights, still in 
its infancy, was the object of gradual development through 
treaties, such as treaties of extradition, judicial relations, 
mutual recognition of judgments. This, however, becomes 
impossible where states cease to have similar legal conceptions 
or similar systems of procedure. 

(6) States being the subjects of public international 
relations, law-making treaties cannot be concluded where one 
side is in a position to restrict the liberty of its citizens and 
the other is not. For example, a treaty between Germany and 
Great Britain imposing on the press the duty to abstain from 
criticism of the other party is possible for Great Britain only 
if she abandons the principle of freedom of opinion. A treaty 
imposing upon the contracting parties the duty to prohibit 
boycott movements against the other party, is in the same 
category. Whenever such differences have been bridged 
it has been done through assumption of state control. (Non- 
Intervention Agreement, 1936; Broadcasting Convention, 
1936.)% 


37 Van Bokhelen’s case; cf. Eustathiadés, op. cit., p. 293. 

38 Sabla case (Panama-U.S.A. Mixed Claims Commission, Decision of, 29, 
VII., 33). 
3 Cf. British Year Book of International Law, 1938, 135, 146. 
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3. Protection of Private Property. The question how far private 
property is protected by international law, has received much 
more attention than the previous questions, owing to the measures 
of expropriation taken by Soviet Russia, and, in more limited 
fields, by other countries (Mexico, Poland, Roumania, apart from 
many measures of indirect expropriation, like the creation of 
monopolies, or stringent currency restrictions). The sanctity of 
private property as a principle of international law became - 
questionable long before that of life or liberty, owing to the 
obvious tendency towards socialisation and state control. It is 
neither necessary nor possible to discuss the problem in any 
detail, The present position is that a great majority of writers 


‘and some judicial authorities (mot many are conclusive) still 


uphold the principle that a state which expropriates the property 
of an alien without adequate compensation, as part of a general 
measure applicable to nationals and foreigners alike, commits 
an international delinquency. But it is generally admitted that: 


r. This is not a principle of “natural law,” but one of 
positive law, dependent upon the practice of international 
society. 

2. The practical importance of the principle is much 
reduced by the power of states to interfere (without compen- 
sation) with private property through measures of adminis- 
tration, in particular police measures (U.S.A.) and taxation, 
and by the inapplicability of the principle to the suppression 
of private enterprise, although this may be a far more effective 
interference with private property.%2 To this may be added 
modern currency legislation which, in Germany for example, 
in many cases is practically equivalent to expropriation, but 
legally unchallengeable. 


It may be safely predicted that the progress of ideas inimical 
to private enterprise and property as well as the process of peace 
time mobilisation adopted by all major nations will threaten 
further the principle in so far as it still exists, although at present 
many nations would still shrink from direct expropriation without 
compensation. Because of the above mentioned reservations, 


- the trend towards planned society can only accentuate a process 


4 Cf. writers quoted above, p. 203, n. 25; also Borchard, Opinion on 
Roumano-Hungarian Dispute, 26 ssq.; Bullington, A.J.L., 1927, p. 681; Judg- 
ment of Permanent Court of International Justice Series, A, No.9; Against the 
principle: Fischer Williams, British Year Book of International Law, 1928, 1~30, 
and writers quoted by Scelle, II, p. 114. Apparently also Oppenheim (Lauter- 
pacht), I. p. 284. 

sl Fachiri, British Year Book of International Law, 1929, p. 32 ssq. 

4 Bullington, loc. cit., Oppenheim (5th ed.), Vol. I, p. 284. 
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long apparent, but not produce a departure from fundamental 
values, as is the case with the totalitarian ideas of life and liberty. 

Individual rights then are fast losing that amount of inter- 
. national protection which pre-war society granted as a matter 
of course, and which post-war society believed for a while would 
be further strengthened and developed.*% Absolutism is on 
the ascendant again, this time combined with nationalist and 
socialist ideas, and the individual, in totalitarian states, is only 
a means, not an end. 


IV. The Impact of the Changes on Positive Rules of 
International Law 

Public International Law, as it stands to-day, is a medley of 
rules of widely differing social significance. Many are of a merely 
formal character, others, mainly modern treaty-made law, affect 
the social life of the nations. Accordingly, the changes in the 
structure of states do not affect the various parts of International 
Law with equal intensity. The following rough survey is an 
attempt to differentiate on a sociological basis. 


I. The Law of War. The law of war can be left aside. The . 


only way in which it might be affected is that, under the 
new fascist conceptions, a state not deemed worthy of being 
recognised as a member of international society may not be 
recognised as a belligerent and thus not enjoy, in relation 
to those states, such protection as the rules of warfare may 
afford in a modern war. 


2. Law of Peace. (a) A large number of rules regulating the 
formal intercourse between nations remain unaffected. This 
is true of all rules defining the limits and scope of national 
sovereignty in international relations (territory, waters, 
open sea, etc.), and those regulating diplomatic relations 
between the nations. 

(6) Rules dealing with international state responsibility 
are affected, as mentioned above, by the far-reaching exten- 
sion of state control over matters formerly the reserve of the 
individual. 


(c) It has been apparent for some time that the new fascist - 


conceptions are having a profound effect on the recognition 
of states and governments. In the Spanish Civil War recog- 
nition was withdrawn (by Germany, Italy, Portugal) from 


42a In Private International Law, this development will be and is already 
reflected in an increasing application of the “ordre public” reservation, excluding 
the application of a foreign rule of law. 
43 Cf. British Year Book of International Law, 1938, pp. 118 ssq. 
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a sovereign government which, by International Law, was 
still entitled to it, and transferred to a rebel government 
which was not yet entitled to it. It was alleged that the 
constitutional government was an instrument of world 
communism and the rebels acted in defence of the nation. 
At the same time, a more traditional attitude was observed 
by the same states in so far as they became parties to the 
Non-Intervention Agreement which implied equal treatment 
of the parties. Of these two incompatible attitudes the former 
clearly prevailed in practice. The Spanish Civil War has 
brought out the fundamental incompatibility of the old 
and the new principles of recognition. One group of states 
applied the customary principles of recognition,“ another 
applied new principles of legitimacy. That they are incom- 
patible was shown by the history of non-intervention. It is 
only logical that new principles of recognition should also 
produce new principles of intervention. 

(d) Whenever rules of International Law refer, expressly 
or by implication, to principles of law and justice universally 
valid among nations such rules will become unworkable as 
these principles cease to be of general application. We have 
discussed this question above, in connection with the pro- 
tection of individual rights. 

(e) Conventions, Treaties, Agreements. The principal agency 
of development of International Law since the last century 
has been the law-making treaty, which has often developed 
into customary law. This was the natural concomitant of the 
growing importance of international relations in times of 
peace and of the increasing importance of international 
co-operation in social, economic, technical, cultural matters. 
In a society practically devoid of agencies of legislation, and 
given the very slow growth of customary law, such co-operation 
found legal expression in bilateral, multilateral, general 
treaties. It is in this field, the field of international social 
co-operation that the consequences of the disintegration of 
international valués are strongest. The main consequence is 
one not superficially apparent: the retarding of further 
development through the conclusion of new treaties or the 
more universal application and validity of partial law-making 
treaties. It is, however, essential to distinguish between 
various groups of treaties, not according to formal criteria, 
but according to their social substance. 


44 Subject to such deviations as described by several learned authors; 
cf. British Year Book of International Law, 1937, pp. 17 ssq.; L.Q.R. 1937, pp. 471 
ssq. 
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I. The first fundamental distinction, of particular importance 
in view of the recent political developments, should be between 
understandings of a strategical character, and treaties laying 
down certain rules of conduct. Declarations like that signed by 
Herr Hitler and Mr. Chamberlain are obviously not meant to 
have any legally binding character. Further, bilateral non- 
aggression treaties, unless coupled with a more comprehensive 
understanding stipulating certain rules of conduct, are negative 
from the point of view of international legal development. They 
are mainly strategic in character, and strategic understanding is 
possible between states which, otherwise, have little in common. 
The non-aggression treaties between France and Russia or 
between Germany and Poland are examples, whereas the Little 
Entente or the Balkan Pact created at the same time certain 
permanent institutions pointing towards the subordination of 
the parties to certain rules binding on all of them. 

II. Fundamentally different are all treaties regulating positive 
co-operation, and these will obviously be dependent, to a greater 
or smaller degree, upon common social and political standards. 
For the purposes of this enquiry, I suggest the following rough 
classification— 

(a) Treaties Regarding Technical Co-operation® (e.g. Postal 
Conventions, Railway and Navigational matters, Road Traffic, 
Air Navigation, Metric, Statistical matters, etc.). These 
treaties are dependent upon a common minimum standard 
of efficiency and organisation, and almost completely inde- 
pendent of differences of ideology and social values. Nor 
have they been much affected by recent political 
developments. 

(b) Commercial Relations. A distinction should be made 
between a technical and a non-technical side. Thus unification 
of the law on bills of exchange is essentially a technical matter. 
On the other hand, comprehensive commercial treaties are, 
in the totalitarian conception, an instrument of policy. Conse- 
quently, the most-favoured nation clause, based on the liberal 
idea of equality of all nations and the desirability of all-round 
free trade, is declining. Every most-favoured nation clause is 
the potential nucleus of a general international agreement, 
and this is directly contrary to the fascist conception of 
discrimination in international political, economic and, 
consequently, legal relations.” 


46 A differentiation between treaties of a technical type and those with social 
content is suggested by Korowin, Völkerrecht der Ubergangszeit, p. 13, but it 
is not developed any further. 

48 Cf. Sommer, Zeitschrift f. Öffentliches Recht, 1936, p. 265. 
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(c) Mutual Protection of Economic Interests (Copyrights, 
trade marks, currency). On matters of industrial property, 
whether internally a matter of individual or of state res- 
ponsibility, totalitarian tendencies should not have any 
appreciable effect, since the interest in securing protection 
abroad is unaltered. Bilateral treaties, however, are likely to 
be concluded only between states with stronger ties. But this 
more for general political than for specific legal reasons.4®* 

(d) General Humanitarian Conventions (Drugs, Slave and 
Women Traffic, matters of Health). These should, on the 
whole, belong to matters which are, even now, above differ- 
ences of ideology. 

(e) Regulation of Social Conditions (especially Labour). 
Bound up as organisation of labour and similar matters are 
with the social structure of a country, it is evident that they 
are directly affected by such differences in social ideas as those 
existing between democratic-liberal, socialist and fascist 
states. This is proved by the withdrawal of Germany, Italy, 
Japan, from the International Labour Office. 

(f) Judicial Relations. These have hitherto been mainly 
fostered by bilateral treaties, and are strongly dependent 
upon common legal, i.e. social standards. The law on extra- 
dition has almost exclusively developed through bilateral 
treaties, and, whereas existing treaties may not be imme- 
diately affected, new treaties will hardly be concluded except 
between states with similar judicial conceptions of criminal 
law, and, in particular, of “political crimes.” The notion of 
political crime is most strongly influenced by totalitarian 
conceptions, where it assumes ever greater proportions. 
Bilateral treaties regarding recognition of judgments will also 
be directly influenced by a divergence of legal conceptions, 
since quite apart from the question of “ordre public,” no 
state will be prepared to recognise judgments of a state whose 
social and legal standards it mistrusts. 

(g) Unification of Laws. International conventions on 
unification or assimilation of laws of a mainly technical 
character (Bills of exchange, bills of lading, collisions at sea, 
salvage at sea, etc.) will continue to operate and may be 
further developed.* The less concerned it is with technical and 


4a Cf. for Trade Mark Law the survey of International Conventions and 
Bilateral Treaties in Magnus, Tabellen zum Int. Recht, Warenzeithenrecht, 1938. 

46 Such difficulties as exist (e.g. over the Uniform Law for Bills of Exchange 
and Promissory Notes, 1930) are due to technical differences, mainly between 
Continental systems on the one hand and Anglo-American Law on the other: cf. 
Gutteridge, British Year Book of Int. Law, 1931, 13-30; in regard to the Law of 
Sale, Gutteridge, ibid., 1933, 75-88. 
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the more concerned with social matters, the more difficult 
will unification become (e.g. marriage, divorce,4%* succession, 
crime, etc.). The difficulties resulting from differences between 
continental and Anglo-American conceptions of law are now 
becoming of secondary importance as compared with differ- 
ences caused by diversity of social and political structure. 

(h) Educational and Cultural Co-operation. These matters 
are most intimately connected with similarity of outlook 
and civilisation. Co-operation is impossible between states 
which do not share a common outlook on fundamental values. 
Such Conventions as those adopted by the seventh Pan- 
American Conference in 1933 and in 1936 on the teaching of 
History and the Peaceful Orientation of Public Instruction 
presuppose that strong community which is increasingly 
evident in the relations between the states of the American 
Continent.464 

(t) Machinery for the Settlement of Disputes. What has 
been said about bilateral judicial treaties, holds good for 
international treaties, bilateral, multilateral or general, 
concerning the peaceful settlement of disputes, whether by 
conciliation, arbitration or judicial settlement. Such treaties 
are, of course, by no means merely of a formal or procedural 
character. They form the super-structure built upon the 
foundation of common legal and social values. The gradual 
progress of such treaties was perhaps the most potent factor 
in the strengthening of the rule of law in the relations between 
nations. That it was difficult enough even before recent 
developments, is shown by the important reservations 
contained in the great majority of treaties (distinction between 
legal and political disputes, legal differences affecting the vital 
interests, honour or independence of the parties, etc.; such 
clauses amounted in effect to leaving the ultimate discretion 
to the parties, except in those rare cases, where the decision 
whether such a clause applied was itself left to an impartial 
authority).4”7 Fascist theory and practice is openly hostile to 
submission to a prescribed method of peaceful settlement. 
In relation to states not bound to fascist states by close ties 
that follows from their rejection of any limitation of full ° 
freedom of action. But even in relation to friendly and 


“se Cf. Gutteridge, British Year Book of Int. Law, 1938, p. 33. 

404 Contrast the International Convention concerning the use of broadcasting, 
1936, which was signed by most European States, but not by Germany and 
Italy. 

47 Cf. for an excellent survey, Oppenheim (5th ed., Lauterpacht), II, pp. 20- 
84, Lauterpacht, “Function of Law in the International Community,” Part III. 
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similarly governed states it is not legal principles, but the 
unwritten community of ideals and interests which creates 
ties. The word of the leader pledges the nation, but not in 
a legal sense. 


VI. General Conclusions 


The effect of social disintegration in the international com- 
munity upon the growth of international law goes much further 
than the immediate effect upon rules of positive law. International 
Law is still a very rudimentary system, with vast barren stretches 
between small cultivated areas. It is mainly the further growth 
of International Law as an organism in the life of which the 
whole of mankind partakes which has been severely impeded and 
probably stopped for the time being. Such growth as is possible 
in the world of today, will be that of partial, not of universal law, 
through an intensification of legal relations between such nations 
as are united by common values and interests and accept to some 
extent at least the rule of a law higher than their national 
law in their mutual relations. To recognise that International 
Law today can continue to be of universal validity only in some 
of its parts, and not in those which regulate more intensive 
co-operation, is only openly to recognise a fact which has been 
apparent for some years. Given the social and political situation 
of today, which the international lawyer is powerless to alter, 
the continued fiction of universal validity of all rules can only 
do harm to the progress of International Law. The effect until 
now has only been a fatal neglect of the essential social foundations 
of law. The result has been either the emasculation of an insti- 
tution which, like the League of Nations, needed a strong back- 
ground of social solidarity, or the fictitious maintenance of 
rules which not only were in fact not observed, but could not 
any longer be observed. The universality of International Law is 
no blessing in itself. The disintegration of international society 
may be a blessing in disguise for the science of International Law, 
if it finds itself compelled to redefine clearly the essential values 
which hold a community together. The chief issue today from 
which legal ties can spring is the meaning of Freedom. The 
liberal notions of the last century have largely gone, and totali- 
tarian states have gone to the other extreme. Their answer at 
least is clear. The freedom and power of the nation is everything, 
that of the individual nothing. For the other states there is no 
other choice but either to fall into line or to redefine their notion 
of Freedom. If they fall into line, European Civilisation may again 
attain some kind of homogeneity, but it will not be a society 
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ruled to any extent by International Law. If the crisis compels 
them to redefine their own social values on different lines than a 
purely nationalist and totalitarian one, the nations which find 
themselves united in their attitude towards essential values may 
develop International Law to far greater intensity, by law-making 
‘treaties, which, perhaps, at some future date, may be the basis 
of universal law. The most encouraging example of development 
of International Law on these lines is the Law created by the 
Pan-American Union. Its Conventions, between 1928 and 1937, 
include such matters as Nationality, Extradition, Asylum, Rights 
and Duties of States in Civil Wars, Co-operation in matters of 
Education, Public Instruction, and Cultural Relations, and 
Pacific Settlement of Controversies.** Possibly recent events in 
Europe will draw the American States towards an ever-closer 
community of interests, and perhaps it will be their function, for 
some time, to preserve and develop International Law, while 
anarchy reigns elsewhere. 

The answer which the international lawyer can give to the 
question of co-operation between states with different political 
and social structure, should now be clear— 

They can live peacefully side by side, if they wish, and have 
no vital conflicts of interest and they can co-operate in such 
matters which do not affect or only affect superficially the social 
life of the nations concerned. But they cannot co-operate in 
other matters, except from case to case, and not in such a way 
that, through the agency of a common law, an international 
society could develop out of the various groups of states. 

W. Frrepmann® 


48 For full texts see American Journal of International Law (1928), Suppl., 
pp. 124 ssq.; (1934) Suppl, pp. 61 ssg.; (1937) Suppl., pp. 53 ssg. Nothing 
illustrates the growing contrast of civilisations more than Art. 1 of the Convention 
concerning Peaceful Orientation of Public Instruction— 

“The high contracting parties agree to organise, in their public educational 
establishments, the teaching of the principles of pacific settlement of inter- 
national disputes and the renunciation of war as an instrument of national policy, 
as well as the practical application of these principles.’’ 
> . Dr. Friedmann is a lecturer in the Law Faculty at University College, 
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SHIRVELL v. HACKWOOD ESTATES LTD. 


The case of Shirvell v, Hackwood Estates Lid.+ in the Court of Appeal 
(Greer and Mackinnon, L.JJ. and Bennett, J.) raises two points of interest: 
(1) What is the duty owed by an occupier of land to a person who is law- 
fully upon adjoining land as the adjoining occupier’s invitee, and (2) a 
duty of care existing, what amounts to negligence in the maintenance of 
land where the condition of the land is dangerous. 

(x1) Simplified for the purpose of the first point, the facts were these: 
a landlord being in occupation of an estate let part of it to a tenant as a 
farm. Near the boundary of the part remaining in his occupation stood a 
dying beech tree, one of whose dead branches overhung the farm, The 
beech so standing constituted a danger, which existed at the time of the 
lease and remained substantially unaltered during the lease’s continuance. 
Less than six months after the lease, the branch fell without warning and 
injured a labourer working on the farm. The labourer was employed by 
the tenant. Granted that the landlord (if under a duty of care) had been 
negligent, did the landlord owe a duty to the labourer? 

It was stated by Bennett, J.,? that the landlord would in his opinion 
have been liable to the labourer had the case been one of adjoining owners 
not in the relation of landlord and tenant; but with Greer, L.J. (Mackin- 
non, L.J., expressly reserving his opinion) he held that the lease deprived 
the labourer of his remedy. 

Since the danger existed at the time of the lease, the Court of Appeal, 
was perhaps®* bound in accordance with Cheater v. Cater? to hold that, as 
between landlord and tenant, ‘caveat lessee’ applied: so that the tenant, 
if he had been injured, would have had no remedy against the landlord. 
But because the tenant is barred does it follow that the labourer is barred 
also? 

Counsel for the landlord in the course of argument suggested‘ that it 
would be odd if the labourer had a better claim than the tenant against the 
landlord. But the landlord’s immunity as regards the tenant appears to 
be a result of the contract between them. So far as the labourer is con- 
cerned, that contract is res inter alios acta, It was emphasised in Cavalier 
v. Pope that the stranger could acquire no rights under such a contract 
against the landlord. Why should the landlord acquire rights under it 
against the stranger? The labourer is surely as much a stranger for one 
purpose as for the other; and there is certainly nothing odd in a stranger to 
a contract being as unaffected by the burden of it as he is by its benefit. 
Indeed to bar the labourer because the tenant is by his own contract 
barred seems very like ‘identifying’ the labourer with the tenant according 
to the doctrine in Thorogood v. Bryan,’ a doctrine which was perhaps to 
be regarded as finally exploded in the Bernina.” If it be admitted, as I 
think it must (i) that the tenant is barred by reason only of his contract 


1 54 T.L.R. 554 (which reports the judgments more fully), 1938, 2 All E.R. x (which 
reports counsel’s arguments). Now reported in [1938] 2 K.B. 577. 

2 54 T.L.R. p. 560. 

2a In the current number of the L.Q.R. Prof. Goodhart discusses the effect of the 
precedents. 

3 [rgx8] x K.B. 247. 

4 [z938 2 AU ER, I, 3. . 

$ tagon A.C. 428 

e (1849), 9 C.B. 115. 

7 (1888), t3 App. Cas. I. 
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and (ii) that the labourer is an utter stranger to that contract, it would be 
very odd if the labourer did zot have a better claim than the tenant. 

To avoid a possible doubt, reference should be made (though they were 
not cited) to such cases as The Kite where the defendant successfully 
claimed an immunity arising from contract against a plaintiff who was not 
a contracting party and to such obiter dicta as Goddard, J’s, in Fosbroke 
Hobbes v. Atrwork Lid® where it is suggested that the contracting party’s 
licensee can have no better claim than the contracting party. In the first 
case the plaintiff's goods, in the second case the hypothetical plaintiff's 
person, were being carried by the defendant in pursuance of a contract to 
which the plaintiff was not a party. In both cases the plaintiff was availing 
himself of the defendant’s services. It was in such circumstances very 
reasonably held or suggested that the plaintiff could not avail himself of 
the defendant’s services or enter upon structures in the defendant’s occupa- 
tion except upon the terms to which the defendant assented. It was in 
both cases necessary for the plaintiff to secure the assent of the defendant 
and the assent was secured by means of a contract containing conditions: 
the plaintiff could not claim the benefit of the assent and refuse its con- 
ditions. In our case the labourer was not availing himself of the landlord’s 
services; he did not seek to enter upon structures in the landlord’s pos- 
session; and he did not require the landlord’s leave and licence (to which, 
if it had been required, conditions might expressly or impliedly have been 
attached) to enter upon land in the tenant’s possession. In short the above 
plaintiffs were not utter strangers to the contract between the defendants 
and the third parties: they obtained an advantage under it. It was 
emphasised in Cavalier v. Pope! that persons in the position of the labourer 
were entirely strangers to the contract between the landlord and tenant 
and could claim no benefit from it. 

For the conclusion that, the tenant being barred, the labourer also was 
barred, Greer, L.J., and Bennett, J., relied, not upon the above cases but 
upon the two following statements: the first taken from the judgment of 
Erle, C.J., in Robbins v. Jones: ‘A landlord who lets a house in a dan- 
gerous state is not liable to the tenant’s customers or guests for accidents 
happening during the term, for, fraud apart, there is no law against letting 
a tumble-down house; and the tenant’s remedy is upon his contract, if 
any.” The second is taken from Lord Esher, M.R.’s, judgment in Lane v. 
Cox*; ‘There is no duty imposed on a landlord, by his relation to his 
tenant, not to let an unfurnished house in a dilapidated condition, because 
the condition of the house is the subject of contract between them. If 
there is no duty in such a case to the tenant there cannot be a duty to a 
stranger.” As is noted by the Court, the first of these statements was 
expressly, the second perhaps impliedly, approved by Lord Macnaghten 
in Cavalier v. Pope. 

The three cases cited Robbins v. Jones, Lane v. Cox, and Cavalier v. 
Pope,** are distinguishable from our case upon this most important point: 


8 [1933] P. pp. 154, 174, 178-163; and the Elder Dempster case [1924] A.C. 522 there 
cited, 


° (1937), 53 € z% R 254. 

1 [r906] A 

us (1863), 15 Ci B. Y „S. 221, 240. 

12 (1897; 1 Q.B. 415, 417. 

4 [1906] A.C. 428, 430 
ER 15 C.B. NS. 221. 
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namely in those cases the landlord was not in possession or control of the 
dangerous structure at the time of the accident, whereas in our case the 
lordlord undoubtedly had possession and control of the beech. Indeed in 
Cavalier v. Pope, as I understand it,” the House of Lords exempted the 
landlord only because they held that he could not in any sense be said to 
have had control of the dangerous structure there. Professor Winfield'® 
has already noted that the landlord’s exemption under this doctrine is 
conditional upon his not being in occupation; and the importance of this 
condition is emphasised by cases such as Bromley v. Mercer, ® Moreover 
the person injured in the above three cases kad entered upon the dangerous 
premises, whereas in our case the labourer was lawfully upon land adjoining 
the dangerous structure. 

The primary remedy, if any, of a person injured by and on dangerous 
premises is in tort against the occupier.*® If the landlord is not in occupa- 
tion, the person so injured can, it is said, sue the landlord only upon a duty, 
ifany, arising out of contract: because fraud apart there is as regards per- 
sons on dangerous premises not in his control and injured by them, ‘no 
law’ (i.e. no tortious duty) binding the landlord. The basis of the landlord’s 
exemption is that his liability there if any is exclusively in contract. Lord 
Esher, M.R.,"1 in the passage above cited makes it clear that he is discussing 
only the duty “imposed upon a landlord by his relation to his tenant”; 
that is, by contract. Of course, if the duty is exclusively in contract, the 
tenant’s invitee not only cannot have a better claim than the tenant the 
contracting party, but in fact has no claim at all against the landlord, even 
though the tenant has a claim: for the landlord can be sued only in con- 
tract, and the tenant’s invitee, being a stranger, cannot sue on that 
contract at all. 

I do not venture here to dispute the doctrine that the liability of a 
landlord out of occupation to a person injured by and on the dangerous 
premises arises, if at all, exclusively from contract: it is common know- 
ledge that Cavalier v. Pope,” which has been taken, perhaps improperly, 
as establishing that doctrine, has been repeatedly and to my mind cogently 
criticised. The case itself remains to be explained in the light of Donoghue 
v. Stevenson®; and some of the deductions from the doctrine obviously 
suffer from the fallacy, there finally exposed, that because a contractual 
duty is or is not owed to X no tortious duty can be owed to any person other 
than X. But it would, I think, be generally agreed that Cavalier v. Pope 
in its present unexplained state ought not to be extended to cases which, 
as decided, it does not cover; and it is respectfully submitted that it does 
not cover our case. 

It does not cover our case, because in our case the essential basis of 
the doctrine that “fraud apart, there is no law,” i.e. no tortious duty cast 
upon the defendant, is lacking. There indubitably is a law, a tortious duty 
to take care not to maintain in one’s control and possession dangerous 
premises which cause damage to “neighbours” upon adjoining land. 
Bennett, J., recognises this general tortious duty: in his opinion our 
defendant is liable in tort, but for the lease. Whereas the basis of Erle, 


7 [x906] A.C. 428. See especially the goes of Lord James and Lord Atkinson 
Rad Textbook of the Law of Tort, p. 588 

1 [r922] 2 K.B. 126 

20 See e.g. Salmond on Torts, oth ed., § 13%. 

21 Above note (12). 

aa [z906] A.C. 428. 

33 [t9032] A.C. 562. 
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C.J.” and Lord Esher, M.R.’s,® judgments above cited is that the defen- 
dants there ave not liable in tort or contract, but for the leases. It is true 
that the general tortious duty. can be ousted as regards particular neigh- 
bours by agreement: if a particular neighbour agrees to assume the risk, 
certainly ke cannot suc if he be damaged by the incidence of the danger. 
The most that Cheater v, Cater decides is that by taking a lease the tenant, 
as for himself, agrees to assume the risk of existing dangers unless the lease 
expressly provides for the contrary. 

In our case the labourer was a neighbour lawfully upon adjoining land, 
and the landlord undoubtedly had control and possession of the dangerous 
tree. As controller of such tree he owed a general tortious duty to neigh- 
bours on adjoining land to take care not to cause them damage by means of 
that tree. There was no contract between the landlord and the labourer 
under which the landlord might claim immunity against the labourer; 
the labourer was utterly a stranger to the lease between the landlord and 
the tenant, and being upon adjoining land, he did not require to obtain 
the landlord’s leave and licence (which if required might have been given 
upon condition express or implied of immunity). The landlord was being 
sued not as landlord upon a duty exclusively arising from contract but as 
occupier upon a duty owed generally by law. Why should not the landlord 
be liable to the labourer in these circumstances? There is nothing in the 
three cases cited to bar the remedy; and the whole weight of the law seems 
to be in its favour.?64 

It would be regettable if this case is construed as casting any doubts 
upon Cunard v. Antifyre Lid.” in which the landlord in occupation was held 
liable to an adjoining tenant’s licensee. Greer, L.J., states that the atten- 
tion of that court was not “called to the distinction which in law exists 
between the liability of the occupier of property to an adjoining owner and 
his invitees or licensees and the liability of such an owner to his tenants of 
part of his estate and his [?their] invitees or licensees.” That Court had 
relied upon Donoghue v. Stevenson®; and it is very respectfully suggested 
that where a landlord continues in occupation and control, Donoghue v. 
Stevenson is more apt and more reliable as an authority than Cavalier v. 
Pope.*® Moreover the present Court seems not to have had its attention 
sufficiently called to the distinction between the liability of a landlord in 
occupation and that of a landlord out of possession. 

Although Mackinnon, L.J., expressly reserved his opinion upon the point 
above discussed, the plaintiff was refused leave to appeal to the House of 
Lords. Itis a pity that the House of Lords was not afforded an opportunity 
of reviewing the law relating to the liability of landlords which is at best in 
a tangled confusion. And it is idle to speculate whether there might have 
been judgment for the plaintiff on appeal. For though the vatio decidendt 


% Above note B 
2 Above note (12), 

ie (x918), 1 K.B. 247; above note (3). 

26a Ít would take us too far afield to discuss here whether the landlord can be considered 
as having delegated to the tenant the duty of preventing damage arising from the beech. 
The better view is that even if the landlord had so delegated his duty, he would not have 
avoided liability to the labourer. In any case it would be unreasonable to distinguish a 
delegation arising from lease and one arising from sale. As limited to leases, the Court 
of Appeal’s proposition seems particularly difficult. 
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common to Greer, L.J., and Bennett, J., was that the labourer could not 
have sued the landlord, the actual plaintiff was the tenant seeking an 
indemnity from the landlord under Section 30 of the Workmen’s Compen- 
sation Act, 1925, in respect of the compensation paid by the tenant to the 
labourer. The tenant could not recover an indemnity from the landlord 
unless the landlord were liable to the labourer; but under Cory v. France 
Fenwick and Co. Lid.,*) cited by counsel but not referred to by the court,?? 
the tenant might lose his right to an indemnity by his own default even if 
the labourer had had a remedy against the landlord; and non constat that 
the tenant as well as the landlord was not in default in failing to make the 
beech secure. 

(2) Granted the existence of a duty of care, the second point arising 
is whether the landlord has in fact been negligent. Greer and Mackinnon, 
L,JJ., held that he had not been negligent; Bennett, J., dissented some- 
what emphatically. The question is no doubt partly a question of mere 
fact; but it also involves, as I think, an important question of law; and 
that is, what do we mean by negligence in this context? 

For the purpose of this point, it is necessary to add to the detail of the 
facts as follows. The defendant's (the landlord’s) estate was a very large 
one, the tree population of which, excluding young plantations, amounted 
to 56,000. The trees had been much neglected since the War, with the 
result that in February, 1936, “there were thousands of dead and dying 
trees on the estate.’ The defendant entered into possession on roth 
February, having then bought the estate from his predecessor in title who 
had granted the lease of the farm to the tenant the plaintiff. From gth 
March onwards, the defendant’s agent intermittently employed two men 
to fell. On 20th March a tree expert looked at the trees and on 18th April 
submitted a preliminary report. On 5th May the expert was instructed to 
prepare a scheme. On 12th May he went down and began a survey which 
lasted three weeks. During the survey, on 30th May, the branch of the 
beech fell and injured the labourer. The expert’s second report was dated 
26th June. The beech fell about three and a half months after the defen- 
dant first entered, but it was admitted that ‘it would have been impossible 
to deal with all the thousands of dead and dying trees between roth 
February and 30th May.” As the expert, no doubt feelingly, said, “The 
great difficulty was there were so many it was difficult to know where to 
begin.” 

Bennett, J., was of opinion that the expert was concerned to improve 
and develop the estate “ from an amenity, a shooting and a timber pro- 
ducing aspect.” In hbis opinion, until the accident “they (the defendants) 
never realised that they were under any duty to their neighbours and so 
never at any time considered how to deal with dangerous trees growing 
along their boundaries” from that point of view. The majority believed that 
they had been “alive” to the possible danger arising from trees and had 
» behaved reasonably in dealing with it. ‘‘What more,” asks Greer, L.J.,*4 
“could the defendants be expected to do in the exercise of reasonable care 
than to take the advice of a forestry expert as to the best method of 
dealing with the dangerous trees and then leave it to the expert to see that 
his advice was carried out?” The more which the defendants could have 


31 (xox) 1 K.B. 114. 
32 But see Bennett, J., 54 T.L.R., p. 559. 
3 s4 T.L.R., p. 560. 
M 54 T.L.R., p. 557. 


220 MODERN LAW REVIEW Dec., 1938 





been expected to do, in the exercise of reasonable care towards the labourer, 
was, it might be suggested, either to warn him or to make the beech safe; 
and a reasonable man, concerning himself with the labourer and the beech, 
could in three and a half months’ time easily have done either or both. 
Mackinnon, L.J.,25 supposes that others of the dead and dying trees were 
more likely to fall than this beech, that if hey had fallen and caused damage 
a charge of negligence against the defendants for not having felled those 
trees could have been made with as much, indeed with more force than here, 
and that therefore the defendants behaved reasonably in dealing first with 
the other trees. 

No doubt the defendants behaved reasonably and with some diligence, 
from. one point of view. As the majority found, they were not entirely 
supine as regards all dangerous trees. It was in theiy own interests provi- 
dent to deal first with the trees more likely to do damage and therefore 
more likely to involve them in expense. But is a defendant to be excused as 
regards a particular plaintiff because the defendant is causing more urgent 
danger to other possible plaintifis? Supposing that I leave two cars un- 
lighted upon the highway, one upon a busy road and another in a side lane; 
and recollecting that I have so left them, I bestir myself to attend to the 
one on the road. Can I defend myself against a person injured in the lane 
by proof that I was busily engaged upon the car on the road, and that a 
more expensive accident was more likely to happen on the road? No doubt 
I am in some sense being diligent and prudent; but negligence does not 
consist barely in a state of mind, it consists in an objective though uninten- 
tional or undesired failure to attain a standard of conduct which is 
prescribed by law.** It cannot be contended that my objective negligence 
in leaving a car unlighted upon the highway magically ceases when sub- 
jectively I become “alive” to the danger and start doing something about 
it: my negligence subsists even while I am running to turn on the lights, 
and continues until I have actually done so. 

The defendant’s liability in respect of boundary trees is admittedly 
not absolute: he is not an insurer, warranting their safety in any event. 
But he has a duty as regards every particular tree; and the duty suggested 
is to make that tree safe if a reasonable man should have known that it 
was unsafe and could, by applying the objectively proper standard of care%” 
to that tree, have made it safe. If the defendant had been a poor man 
owning only that beech and had made the tree safe to the best of his 
judgment and as well as kis other business allowed, undoubtedly the 
defendant would have been liable?! if a reasonable man should have known 
that the tree was still unsafe. The objective standard of duty cannot be 
different in the case of a rich corporation, simply because the corporation 
happens to own 56,000 other trees. And whatever experts it may have 
called in, the corporation by itself or by its agents and experts had in 
three and a half months done nothing at all to secure the beech. 


s s4 T.L.R., p. 558. 

3 For this ropostion which to-day perhaps is obvious, see e.g. Salmond on Torts, 
gth ed., § 120 See also the recent statement by Boyd-Merriman, P. in the Manchester 
Regiment, [1938] P. 117, citing McCrone v, Riding 54 T.L.R. 328. 

7 What that may be, I do not venture to affirm. Is the duty one to make the tree as 
sa fe as reasonable skill and care can make it, or is it sufficiently discharged if a competent 
independent contractor is employed to deal with the tree, even though he deal with it 
negligently? Probably the occupier is liable for the independent contractor’s negligence; 
but liable or not for that, the occupier is at least under a duty to see that some competent 
person does actually deal with a boundary tree which is obviously dangerous. In our 
case nobody dealt or attempted to deal with the beech. 

38 Vaughan v, Menlove (1837), 3 Bing N.C. 468. 
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In the case above put of cars on the highway, my duty with regard to 
the cars arose no doubt from my previous default in leaving them there 
unlighted. The defendant’s duty with regard to the beech arose not from 
his previous default but from his entry into possession®® of an estate with a 
neglected beech upon it, Can that make a difference? The defendant by 
his entry was in a quandary; but he voluntarily put himself into that 
quandary. He no doubt paid less for the estate than he would have done 
if it had not been “very much neglected for many years.” By entering in 
the existing circumstances he personally assumed.the risks and duties 
arising from those circumstances. He was at liberty to do so if he judged it 
prudent in his own interest; but he ought not to be at liberty, when one of 
the potential risks which he assumed has become actual, to shuffle out of 
his liability by pleading that he or an agent of his was perhaps busily 
performing other duties which he had concurrently assumed. 

To determine whether the defendant has been negligent as regards the 
beech, the question (it is very respectfully submitted), is not “Has the 
defendant bestirred himself somewhat about dangerous trees in general?” 
nor even, “Was the defendant alive to the danger caused by the beech?” 
but rather, “Has the defendant objectively shown with regard to this 
beech that skill and care which a reasonable person would have shown?” 
And the reasonable person who provides the objective standard, whoever 
he may be, is neither a corporation which has voluntarily put itself into 
the quandary of dealing simultaneously with many thousands of dead and 
dying trees nor an expert bewildered by the multitude. When it is proved 
or admitted that the beech, if not known to be dangerous, would have 
been revealed as dangerous by any ordinary inspection and that in three 
and a half months it could easily have been made safe, the answer to the 
question so framed is not, I think, in doubt. 

A final point arises: what is to be taken as the ratio decidendi of the 
Court of Appeal as a Court? A proposition touching the meaning of 
negligence? A rule as to the liability of landlords in possession? Or both? 
Or neither? It is respectfully suggested that Shirvell v. Hackwood Estates, 
Lid, can safely be taken as authority only for the proposition that upon all 
the facts of the case the plaintiff for reasons upon which the Court could 
not agree failed to persuade the court that he was entitled to the remedy he 
was claiming. 

C. J. Hamson.* 


59 The duty certainly arises from entry in cases of continuing nuisance, even though 
created by others before entry (see e.g, Broder v. Satllard (1876), 2 Ch.D. 692, and Salmond 
op. cit, $. 57 (2) and (3). There is no reason to suppose that a duty does not similarly 
arise in the case of dangerous trees). On the question whether a duty arises, it is surely 
immaterial if the action is in nuisance or, as here, in negligence; though the form of action 
may affect the extent of the duty. 

40 Mr, Hamson is a Fellow of Trinity College and a University Lecturer in Law at 
Cambridge, 
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MODERN PERILS TO THE COLLECTING 
BANKER 


When is a banker deemed to be guilty of negligence within the meaning 
of s, 82 of the Bills of Exchange Act, 1882? This section, it will be remem- 
bered, enacts that “where a banker, in good faith and without negligence 
receives payment for a customer of a cheque crossed generally or specially 
to himself, and the customer has no title or a defective title thereto, the 
banker shall not incur any liability to the true owner of the cheque by 
reason only of having received such payment.” 

To the question asked it is, in the present state of the authorities, 
impossible to give an answer, for, to quote Lord Wright, in Lloyds Bank v. 
Savory!; ‘In each case negligence must be a question of fact in the 
particular circumstances.” Consequently the best one can do is to con- 
sider the decisions arising on the section; though it is cold comfort toa 
banker who is seeking to protect his interests to be told: “ In circumstances 
such as these you will be guilty of negligence, but that does not mean that 
in other circumstances which may arise you will not be held guilty of 
negligence.” 

It is not intended in the present article to review all the authorities 
in which the word “negligence” in the section quoted has been considered. 
That would be beyond the limits of space available in many numbers of 
this Review. But some recent decisions present an opportunity for a 
further consideration of the section. 

Before dealing with these decisions, however, it may be useful to refer 
to the genesis of the section and consider what was the attitude of the 
Legislature at the time when the section was first enacted. Not that it 
is open to a Judge interpreting the section to do so, but an inquiry into 
the attitude of the Legislature is useful in determining whether from the 
commercial, as distinct from the strictly legal aspect, the section has been 
interpreted in accordance with the intentions of its framers. 

The section first appeared in the Crossed Cheques Act, 1876. During 
the debates on the Act, the word “negligence” was scarcely adverted to, 
the only mention being in the Attorney-General’s explanatory speech, 
when he explained the protection which bankers would receive “unless 
they should be proved to have acted with negligence.”* Other members of 
both Houses sought no explanation of .the meaning of the word as it 
appeared in the Bill. The section was repealed by and, with merely ver- 
bal alterations, re-enacted in the Bills of Exchange Act, 1882. Again in 
the passage of the Bill through Parliament, the word round which so 
many legal battles have raged was not considered. Certainly no attempt 
was made in either Act to define the word and consequently judges were 
left with a clean sheet on which, it is suggested with respect, they have 
made several blots. With the passage of time the blots have grown larger 
until now, to the banker, they assume the form of an ominous cloud. Two, 
at any rate, of the three decisions to be discussed have been the catise 
of much perturbation in banking circles. 

Lloyds Bank v. Savory’ arose out of an ingenious fraud committed by 


1 [1933] A.C. 207 at p. 223 

* See Parl. Deb., Vol. coxxxi (3rd ser.), p . 125. 
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two clerks in the employ of the respondents, a firm of stockbrokers. The 
respondents signed cheques in payment of jobbers’ accounts. These 
cheques, in accordance with a Stock Exchange rule, were crossed and made 
payable to bearer. One of the clerks, P, had an account with a country 
branch of the bank and Mrs. S, the wife of the other clerk, had an account 
at another country branch, The manager of the first branch knew that P 
was a stockbroker’s clerk, but did not know who his employers were. 
The manager of the second branch knew nothing of S. When the respective 
accounts were opened the customers gave references which appeared to the 
managers to be satisfactory. P had been introduced by another stock- 
broker’s clerk whose firm was unknown to the manager, but whose name 
frequently appeared in the local newspapers as a footballer. Mrs. S had 
been introduced by her landlady but no inquiry had been made regarding 
her husband. P and S both stole cheques drawn in favour of jobbers and 
handed them in at the head office or London branches of the bank, making 
out paying-in slips directing payment to be made to the credit of the 
accounts at the country branches. The paying-in slips were sent to the 
branches, but no mention of the names of the drawers of the cheques 
appeared on them. One of the bank’s rules provided that no new account 
should be opened without knowledge of or full inquiry into the circum- 
stances and character of the customer. There was also a rule, unwritten 
but generally recognised, that banks do not take payments in, without 
inquiry, of cheques drawn by a firm in favour of a third party and paid in 
by a person other than the payee who is or ought to be known to be an 
employee of the drawing firm. 

In an action by the respondents against the bank for conversion, the 
House of Lords (Lords Buckmaster, Warrington of Clyffe and Wright; 
Lords Blanesburgh and Russell of Killowen dissenting) held that the bank's 
practice was defective in that the branch which received the cheques in the 
first instance never informed the crediting branch of the names of the 
drawers of the cheques and that the managers of the country branches had 
omitted to make sufficient inquiries when accepting P and Mrs. S as cus- 
tomers. The bank had therefore failed to prove that they had acted without 
negligence within the meaning of s. 82. 

The decision cannot be accepted with equanimity. Granted that the 
omission on the part of the bank so to conduct its business that the country 
branches knew nothing of the nature of the cheques paid into the receiving 
branches amounted to negligence, it is difficult to see how any other system 
would necessarily have resulted in the loss which was sustained being 
avoided. Ifthe country branch managers, on the opening of the accounts, 
had made inquiries as to who the employers of P and S were they would 
not, of necessity, have been in a position to obey the bank’s unwritten rule 
during the whole of the period of the accounts; for the clerks might have 
changed their employment. And nowhere in the judgments is there any 
. suggestion that it is the duty of a banker to inform himself of the names 
and occupations of such of his customers as are in employment. Indeed it 
is impliedly conceded that no such duty exists. In argument the present 
Master of the Rolls (then Mr. Wilfrid Greene) pointed out that a clerk might 
be in one firm’s employment when he became a customer and in that of 
another firm when the question of his employer became material. But 
Lord Wright said: ‘‘Nor does a precaution cease to be proper for the pur- 
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poses of s, 82 merely because, though generally effective, it may in special 
circumstances be ineffectual.” In other words, that it is the bank’s duty 
to ascertain the facts concerning a customer’s employer when the account 
is opened even though, should the customer change his employment, that 
information would be of no use for the purpose of ensuring that the cus- 
tomer did not pay into his account third-party cheques, drawn by his 
employer, without inquiry. 

While it is conceded, too, that “in each case negligence must be a 
question of fact in the particular circumstances,’® it is surely the business 
of the Courts, in particular of the highest tribunal, so to frame their 
decisions as to direct the attention of bankers to the safeguards they 
should employ to protect their interests and so to prevent fraud. But, at 
the same time, these safeguards must not be such as to put a stranglehold 

-on business. 

But reduced to simple terms, Savory’s Case decides that (a) on opening 
an account, a banker must inquire whether his customer, or, in the case of 
a married woman, the customer’s husband, is in employment, and, if so, 
who his employer is; (6) that if credits are paid in at one branch for an 
account at another branch, the latter branch must be informed of the 
nature of the cheques paid in so that, in appropriate circumstances, 
inquiry can be made; but (c) no duty is cast on a banker of informing him- 
self of any change of employment of the customer or the customer’s 
husband, as the case may be. 

Hence, while an additional duty was cast on bankers, the House of 
Lords did not show the way towards a complete remedying of the defects 
in the banking system which enabled the frauds to be perpetrated. There 
is a good reason why they did not take this last step: to have done so 
would have cast on bankers a burden which would have been intolerable. 
In all previous cases on negligence within the section, the Court, while 
declaring a particular line of conduct to be negligent, has shown that the 
fraud in question would unquestionably have been avoided by a different 
method of business. In the instant case, the House of Lords failed to do 
this, 

From the commercial standpoint the matter was put in its proper per- 
spective in the dissenting opinion of Lord Blanesburgh who said’ (referring 
to the case of Mrs. S.): “In these days of emancipation when female clerks, 
married as well as single, abound, a decision [that the bank’s failure to 
make inquiries regarding Mrs. S’s employment constituted negligence] 
is in danger of being invoked as authority for the proposition that when a 
man known to be married applics to a bank to open an account, the bank is 
negligent if it refrains from making similar inquiry with regard to the wife— 
a proposition that still strikes me as extravagant.” With respect, it is a pity 
that this view did not commend itself to the majority of their Lordships. 

Little need be said of Carpenters Company v. British Mutual Banking 
Co® A clerk in the employ of the Carpenters Company who had charge 
of the financial affairs of one of the Company’s charitable homes, obtained 
from the Company properly signed crossed cheques payable to tradesmen 
who had apparently supplied goods to the Home. He either forged the 
endorsements or, to try and allay suspicion, went to the bank with some- 
one he represented to be the payee and got that person to forge the payee’s 

e Ibid. 
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signature, In either case the cheques were paid into the clerk’s account at 
the bank. In his evidence one of the defendant’s cashiers said that five, 
ten, or fifteen years before he had called the attention of the then manager 
to the frequency with which cheques of which the clerk was not the payee 
were being paid into the clerk’s account. It is not known what the manager 
did as the result of this information, but the frauds continued. It is not 
surprising that Branson, J., held the bank to be guilty of negligence. 
Whether his decision would have been the same in the absence of the 
cashier's evidence, is, of course, an open question. 

The latest authority on the point under discussion is Molor Traders 
Guarantee Corporation v, Midland Bank.® T, a motor trader, had an account 
with the bank. He persuaded the plaintiffs, a hire-purchase finance com- 
pany, to hand him a crossed cheque, marked “not negotiable,” drawn by 
them in favour of W. and Co.—a firm, not a limited company. T forged the 
endorsement of W. and Co. and, having added his own endorsement, paid 
the cheque into his account at the defendant bank. When he paid the 
cheque in, T was asked by the cashier if he had obtained the cheque from 
W. and Co. and he replied in the affirmative. One of the Bank’s regulations 
required that, before accepting cheques for the credit of some person other 
than the payee, cashiers should refer the matter to the branch manager. 
But in the present case the cashier neglected to do so. The cashier saw 
from an inspection of T’s account that there had been considerable dealings 
between him and W. and Co., and T volunteered information which led 
the cashier to believe that he had come by the cheque honestly. A further 
inspection of the bank’s books would have disclosed to the cashier that 
during the operation of the account many cheques drawn by T had been 
dishonoured or only honoured after repeated presentation. In an action 
by the plaintiffs for conversion, Goddard, J., held that the defendants had 
been guilty of negligence in not making further inquiries having regard to 
T’s past banking history. 

If this decision is allowed to stand it will go far towards depriving 
cheques of their element of negotiability, for it means, in effect, that 
whenever a crossed cheque is paid into the account of a person other than 
the payee, the bank will have to make inquiries into its origin and, even if 
satisfied with the customer's replies to those inquiries, will have to consider 
the workings of the customer’s account before accepting the cheque. 
Consequently, either banks will have to refuse to collect third party cheques, 
or, if they continue to do so, then, in the words of an eminent authority!®: 
“There will be a queue in front of the bank’s counter like that outside a 
popular theatre on a first night”; ordinary banking business will thus be 
paralysed. It is a little difficult to understand why the learned Judge 
should have laid so much stress on the fact that cheques on T’s-account 
‘had been returned. Such inquiries as bankers are required to make in order 
to obtain the protection ofs. 82 are, presumably, to obviate frauds. But, 
in general, there is nothing fraudulent in having cheques returned because 
of a temporary insufficiency of funds. At the worst it denotes an un- 
justified optimism, which, fortunately, is not criminal. But, in future, to 
have a cheque returned will warrant placing the customer's name on the 
list of suspected persons. 

Another point of interest in the decision is that Goddard, J., rejected 
the plaintifi’s argument that cats had been established because the 
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bank’s own regulations had been disobeyed. The learned Judge said! : 
“If the facts show that the bank cashier had taken every reasonable pre- 
caution to satisfy himself, and that he was satisfied with the information 
he had got, and that the conclusion he had been able to draw from that 
information was such as would satisfy anyone that the bank might safely 
and properly take that cheque, I do not see how it can be said that, because 
he had not followed out to the letter the regulations of the bank... the 
bank would have been guilty of negligence.” Hereon the learned Judge 
does not seem to have considered the bank’s regulations such an important 
factor in the case as did. the Law Lords in Savory’s Case (supra). It is 
submitted, with respect, that the opinion of Goddard, J., is to be preferred. 
The bank’s internal rules are intended to regulate the conduct of its busi- 
ness and not to set forth its standard of duty to the outside world. Were it 
otherwise, banks would find themselves compelled to revise their regula- 
tions so as to ensure greater protection to themselves with probably a 
lessened protection to the public at large. 

In the course of his judgment the learned Judge made certain sug- 
gestions as to the nature of the further inquiries which the bank should 
have made. He said!?: “Before the cheque was put through for clearing, 
I should have thought it would have been quite simple to have rung up and 
asked if the cheque was in order or to have asked the drawers of the cheque 
whether it was in order. An inquiry might have been made of W. and Co.” 
But it is submitted, with respect, that had the bank made such inquiries 
it would have been guilty, had T been rightfully entitled to the cheque, of 
a breach of the duty of secrecy which it owes to its customers, the extent of 
which is laid down in Tournier v. National Provincial and Union Bank of 
England. In that case the duty of banker was said to be “not to divulge - 
to third persons, without the consent of the customer, express or implied, 
.., any information relating to the customer acquired through the keeping 
of his account unless . . . the protection of the banker’s own interest requires 
it.” In circumstances such as those occurring in the instant case the bank, 
from a legal standpoint, finds itself in a dilemma. If the customer has no 
title to the cheque and the bank does not make sufficient inquiries which, 
according to Goddard, J., should be made directly of third parties, it is 
guilty of negligence. If the customer has a good title to the cheque and 
the banker does make inquiries of this nature, thereby divulging informa- 
tion relating to the customer, he is guilty of a breach of the duty of secrecy, 
for, ex hypothesi, it cannot be said that the disclosure was made in the 
banker’s own interests if there was no need for any inquiries, 

It is not known whether bankers are contemplating any steps towards 
remedying the situation disclosed by the cases discussed above. But, until 
they do so, they will, in order to protect their interests, “be bound to act 
as detectives, go in search of suspicious facts and ask questions of a 
customer on the footing that he may be or become, a thief.’’14 


A. G. Davis,15 


4 [1937] 4 All E.R., at p. 94. 

18 [1937] 4 All E.R., at p. 96. 

% [1924] 1 K.B. 461. . 

u Wilfrid Greene, K.C., in argument, in Savory's Case (supra). i 
15 Dr. Davis is head of the Law School, University of South Wales, Cardiff, 
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FURTHER NOTES ON THE 
EFFECTIVENESS OF ABORTION 
LEGISLATION 


Since the publication of the paper on abortion legislation, in the previous 
issue of the Mopern Law Review, some additional information on the 
position in Germany and Norway has been received by the writer. 

As regards Germany, a letter from the Ministry of Justice states that 
the recent increase in the number of prosecutions for abortion is due to 
the fact that since 1933 the law has been applied with special vigour. In 
particular police drives (mehrfach Sonderaktionen) have led to the discovery 
of a large number of “abortion centres” (Abtreibungsstellen) which, under 
the pre-1933 practice of investigating only those cases which were brought 
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[A] Public display of objects intended for “lecherous” (unzitchtigem) uses— 
paragraph 184, clause 3. 

[B] Abortion or killing of foetus—-paragraph 218, sections 1~3. 

[C] Abortion with a view to profit, or participation therein—-paragraph 218, 
section 4, clauses 1 (second half) and 2. 

[D] Abortion or killing of foetus without consent of the pregnant woman— 


` paragraph 218, section 4, clause 1 (first half). 


Under the new paragraph 219 of the Penal Code—applied in 1933—only 
6 persons have so far been prosecuted—~z in 1934 and 5 in 1935-~and 4 of these 
were found guilty. i 


* The term is Strafe und Massregel, and provides not only punishment for 
the offence but also action to protect society against the guilty person, e.g. 
“protective custody.” ; ; 
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. to the attention of the authorities, necessarily remained unknown. The 
- letter adds that although there has been a large number of abortion cases, 
the frequency of criminal abortion has decreased to a considerable extent 
under national-socialism. The table on page 227 shows: the position in 
Germany in recent years. 
A recent decision by a German court (Schaffengericht) in Lüneburg is 
. of considerable interest. According to the Frankfurter Zeitung (Reichs- 
“ausgabe) of November 13th, 1938, a Jewish woman who, having cohabited 
with a Jewish man, had attempted to procure an abortion, was nevertheless 
acquitted by the court. The reason given for this decision was that since 
the National Socialist revolution, Paragraph 218 was really:a provision 
for protecting the progeny of the “aryan” German race, and could not 
therefore be applied to protect the progeny of a race which was opposed 
to the German people. The.German people was defending itself against 
- the Jewish race, and laws passed for the German people could not be 


- used for the protection of Jews. This decision has to be confirmed by a ` 


higher court before it can be applied generally in legal interpretation, but 


_ its impoftance is evident, and other branches of the penal law may well _ | 


“be affected by it. 

‘As regards Norway, Dr. Gerda Evang writes that, in her opinion, abor- 
tion is much more frequent in the towns than in the country-side, in spite 
of the fact that reliable birth control methods are not used to a great extent 
in the country-side. She also points out that the abortion frequencies given 

- for the Oslo birth control clinic cover all abortions—that is, they apparently 
include spontaneous as well as induced abortions. 
" Finally, two errors in the previous paper should be noted. On page 109, 
tootnote 53, the words “2nd reading” should be omitted. On page 115, 
continuation of footnote 70, the words ‘‘Section 14 of” should be inserted 
in the sentence in brackets, beginning “Note that Article 2. . .,” and the 
sentence should therefore end “. . . within the meaning of Section 14 of the 
Act.” The second bracket is out of place, and should have been inserted 
at the end of the footnote, after the word “consent.” ~ 

f SN D. V. Grass. 
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The Infanticide Act, 1988 


To complete the story told in the article on ‘‘Child-killing in English 
Law” in the first volume of this Review (pp. 203, 269), it may be useful 
to note that Lord Dawson’s Bill, to which reference was made on p. 287, 
has now become law. His Lordship piloted the Bill through Parliament 
with great enthusiasm and skill and he is to be warmly congratulated on 
his success where others had failed to procure an amendment of the law. 
We trust that it implies no want of due modesty if we record that Lord 
Dawson has expressed his appreciation of the help he derived from the 
Moprrn Law REVIEW. 

The Act (x & 2 Geo. VI, c. 36) repeals and re-enacts with modifications 
the Infanticide Act, 1922. Section 1 provides that the offence of Infanticide 
is committed “where a woman by any wilful act or omission causes the 
death of her child being a child under the age of twelve months, but at the 
time of the act or omission the balance of her mind was disturbed by reason 
of her not having fully recovered from the effect of giving birth to the child 
or by reason of the effect of lactation consequent upon the birth of the child.” 
The amendments of the existing law are indicated by the words which we 
have italicised. Instead of the upper limit of three weeks or a month im- 
posed: upon the reforms of the 1922 Act by the Court of Criminal Appeal 
in R, v. O'Donoghue, 20 Cr.App.R. 132 we now have the limit of twelve 
months, which should cover all but very exceptional cases of post-natal 
derangements. The extension of the scope of the reforms to cover the effects 
of lactation is also new. The Act provides, as the 1922 Act did, that a 
verdict of infanticide may be returned on a trial for murder. Similarly, it 
enacts that nothing in it is to affect the power of the jury upon an indict- 
ment of murder to return a verdict of manslaughter, or a verdict of guilty 
but insane, or a verdict of concealment of birth. In connection with the 
latter offence, it is of interest to observe that the proviso to s. 60 of the 
Offences against the Person Act, 1861 (which provides for the alternative 
verdict of concealment on an acquittal on a charge of murder) is affected 
by this Act. It enacts “that for the purposes of the proviso to that section 
a child shall be deemed to have recently been born ifit had been born within 
twelve months before its death.” In connection with the discussion of 
Mr. R. S. Wright’s explanatory memorandum on the Draft Criminal Code 
for Jamaica, references were made in the article on child-killing in this 
Review (Vol. 1, at pp. 274-5) to the doubts which had been raised on this 
and other points arising out of s. 60. It is noteworthy that this new 
definition of the words “the child had recently been born” in s. 60 appears 
to be made for all purposes and not merely for the purpose of an alternative 
verdict of concealment upon the acquittal of a woman upon an indictment 
for infanticide, for the sub-section of the Act dealing with the latter subject 
follows the sub-section dealing generally with alternative verdicts upon an 
indictment for murder. In view of the express enactment contained in the 
Children and Young Persons Act, 1933, s. 1 (4), it was unnecessary to re 
enact in this Act the provision in the 1922 Act relating to the substitution 
of a verdict of cruelty to a child on an indictment for infanticide and the 
provision has accordingly been omitted. 


D. R.S. D. 
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The Finance Act, 1938 


The chief justification of a taxing act is that it should levy taxes as 
fairly as may be from each class of the community according to its means; 
the appropriate division between direct and indirect taxation is solely a 
matter for the economist and will not be dealt with here. This year’s 
Finance Act, like those for the two previous years, is primarily devoted to 
stopping up the loopholes of legal evasion whereby those who can well 
afford to pay are enabled to escape the share of taxation appropriate to 
their true incomings. It will be remembered that, just before the intro- 
duction of the 1938 Budget, an apparently inspired Press campaign was 
waged against “legal evasion” and its unhealthy effects on the common- 
weal; reference might also be made to the writer’s remarks on this topic 
at 1 M.L.R. 292/3. 

The parts of the Act dealing with Customs and Excise and Estate Duty 
are comparatively unimportant; the bulk of the Act is devoted to Income 
Tax which is dealt with in three parts of which the last two relate to legal 
evasion. As everyone knows, the standard rate of income tax was raised to 
5s. 6d. in the £, the rates of surtax being left unchanged; in the case of 
trading concerns this increase was, in part, offset by an increased allowance 
for depreciation while special provision was made for exempting the annual 
value of A.R.P. works. A long-standing injustice was remedied by a pro- 
vision placing the father, who articled or apprenticed his son, on the same 
footing as one who sent his child to a University, both now being granted 
the same allowance. Other sections are aimed at the evasion of tax where 
the right to receive dividends, etc. is sold without the securities (Paget v. 
Inland Revenue, [1938] 2 K.B. 25 or where funding bonds are issued in lieu 
of interest (Cross v. London Provincial Trust Ltd., [1938] 1 K.B. 792), 
and also against the growing practice of closing down a business and selling 
the stock-in-trade to the successor otherwise than in the ordinary course of 
trade whereby the difference between the cost and realisation prices becomes 
a capital profit and therefore not taxable. 

The evasion clauses occupy more than one-third of the Act and are 
couched in the most involved language; they are divided into two main 
heads, viz.: Administration of Estates and Settlements, Under the former 
head the principle laid down in R. v. Special Commissioners, Ex parte 
Dr. Barnardo's Homes, &c,, [1921] 2 A.C.r and Corbett v. Inland Revenue, 
[1938] 4 All E.R. 700 has been reversed; these cases held, in effect, that 
in the case of a residuary bequest the income did not belong, for tax pur- 
poses, to the beneficiaries until the residue had been actually and finally 
ascertained even though they might have received payments on account of 
such income. Part III of the Act, broadly speaking, applies the rule in 
Alihusen v, Whittell (1867), L.R. 4 Eq. 295 to limited and absolute interests 
in residue; it is provided that sums actually paid to the life-tenant or 
residuary legatee shall be regarded as his statutory income for the year of 
payment and that, on completion of the administration, the residuary 
income is to be spread evenly over all the years of administration and thus 
to be regarded, proportionately, as the statutory income for each such 
year; adjustments of tax liability are to be made for the years concerned 
without regard to the usual six year’s time limit. 

Part IV of the Act and the Third Schedule deal with the avoidance of 
tax by means of trusts and settlements including cases where the settlor’s 
income is returned to him in capital form by the trustees by means of loans 
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or similar transactions; the language of this part of the Finance Act is 
abstruse and complicated beyond all reason—this is probably due to specific 
modes of evasion alone being aimed at. It is once again suggested that a 

. general clause, enabling the Special Commissioners of Income Tax to dis- 
regard any transaction which artificially reduces a taxpayer’s statutory 
income, would be far more preferable (see hereon 1 M.L.R. 293). The 
writer has found it impossible to condense these involved provisions in the 
space available but, broadly, they are aimed at revocable settlements, at 
those which are irrevocable but where the trustees have made no distribu- 
tions, and at devices whereby the settlor enjoys the income, settled on 
others, by means of loans or non-taxable payments by the trustees; pro- 
vision is made for cases where a chain of companies is interposed between 
the settlor and the trustees. 

As regards National Defence Contribution no attempt has, unfor- 
tunately, been made to impose a higher rate of tax on those concerns bene- 
fiting directly from re-armament, e.g. aircraft companies, and which are 
making profits out of all proportion to those made prior to 1935. A loop- 
hole, left by last year’s Finance Act, is blocked up by Sec. 42 (5) whereby, 
in the case of all principal and subsidiary companies (as defined by the 
Act), payments of interest, rent, royalties, etc., are put in the same 
category as dividends and not allowed as a deduction to the subsidiary 
company; normally, of course, such receipts were not, and are not, assess- 
able on the principal company. A. FARNSWORTH. 


REPORTS OF COMMITTEES 


Parliamentary Privilege—The Sandys Case 

The First Report of the Select Committee on the Official Secrets 
Acts! has now been published. It is concerned almost entirely with a 
detailed elucidation of the facts of the Sandys Case including the question 
of the responsibility for the Military Court of Enquiry which it will be 
remembered was specifically referred to it as a result of a number of 
questions in the House of Commons. 

In a note published in the MoperRN Law Review? we drew attention 
to the fact that the Select Committee had given no reasons for their finding 
that there had been a breach of Parliamentary privilege in the Sandys Case, 
and suggested that there appeared to be no evidence of anything more than 
a technical breach having taken place. The Report of the Select Com- 
mittee does nothing to elucidate this matter and it may be hoped that a 
debate on the Report will throw more light on the situation. 

There are, however, several matters of importance which arise from 
the Report of the transactions in connection therewith. In the first place 
it is evident that the Committee appreciate “the great importance of the 
questions referred to them, which directly affect not only Members of 
Parliament in the discharge of their duties, but which indirectly concern 
every individual citizen whose right it is in the last resort to have his 
grievances ventilated by speech and question on the floor of the House of 
Commons.’’? So far so good, though as we have already indicated the prob- 
lem of the Official Secrets Acts is even wider than that referred to the 
Select Committee. 

1 H.M. Stationery Office, rs. 6d. net. 


3 Vol. II, No. 2, p. 163. 
3 Report: PartI, para. 2. 
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Secondly, the Committee pass a somewhat severe criticism, almost in 
the nature of censure, on the part played by the Attorney-General in the 
affair. His conduct is well worth attention because it shows how easily 
the most elementary principles of justice may be violated by an eminent 
lawyer. The Attorney-General is responsible for prosecutions under the 
Official Secrets Acts which require his fiat. It would seem therefore to be 
fairly obvious that he ought not to mix himself up with such matters as 
the interrogation of a person whom at a later stage he may have to 
prosecute. The Attorney-General, however, appears only to have awakened 
to this important aspect of the matter during the course of the proceedings 
when on the occasion of his second interview with Mr. Sandys he gave him 
an undertaking not to prosecute. The impression left on the mind of Mr. 
Sandys after the first interview, however, may be gauged from the fact 
that he promptly went home and burned a number of incriminating docu- 
ments lest his residence should be raided by the police. In the opinion 
of those who wished to present what may perhaps be called a minority 
report “the conduct of the Attorney-General is to be condemned as a 
gross violation of the proper and traditional relationship between members 
of Parliament and Ministers of the Crown.’’4 

Thirdly, there is implicit in the Report a criticism of the conduct of the 
Secretary of State for War. It is clearly the opinion of the Select Com- 
mittee that as soon as it became known how Mr. Sandys obtained his 
information —the source being the adjutant of the Anti-Aircraft Brigade 
in which Mr. Sandys holds a commission—and that there was no danger of 
its being further disseminated, the necessity for holding a Court of Enquiry 
ceased. The Secretary of State however while being aware both that the 
House of Commons was proposing to set up a Select Committee and that 
the source of Mr. Sandys’ information was known nevertheless approved of 
the order of the Army Council under which the Court of Enquiry was set 
up. Since it was perfectly obvious that the principal witness before the 
Court would have to be Mr. Sandys—indeed as soon as it was clear that he 
would not attend the enquiry was abandoned-—the Secretary of State must 
have contemplated that he would be summoned to attend. It is not there- 
fore possible to escape the conclusion that the breach of privilege which 
the House found to have taken place was caused by the Secretary of State 
for War. 

Fourthly, attention should be drawn to what has been called the 
Minority Report. This was drafted by Mr. Lees Smith and received the 
support of three other members of the Select Committee. A report drafted 
by the Chairman (Sir John Gilmour) was, however, preferred, and the 
Minority document was not accordingly presented to the House. It is, 
however, worth careful study, and it is a little difficult to understand why 
it was ignored by the Press, This minority report makes plain what could 
hardly be in question, viz. that the putting down of a question cannot be 
an infraction of the Official Secrets Act: “under such circumstances no 
action can be taken against a member of Parliament under s. 2 of the 
Official Secrets Act. Both questions and speeches in the House of Commons 
are protected, and to suggest otherwise is to misconceive the nature of 
Parliamentary privilege.’’* Parliament has, of course, powers of discipline 
over its own members, and would doubtless punish any deliberate infraction 
of the Official Secrets Acts. R.S. T. C. 

4 Tbid., p. Ixxviii. 

5 See ibid, lxviii. 
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NOTES OF CASES 
Frustration 


HE doctrine of supervening impossibility of performance has 

developed by the gradual establishment of a variety of circumstances 

to which it can be applied. Difficulties thus arose chiefly out of the 
struggle over the addition of a new set of circumstances or the definition 
of recognised categories, and their number is still not fixed nor can they be 
precisely defined. Thus, doubts have heen expressed recently! as to the 
correctness of the decisions in the Coronation cases which established the 
most comprehensive of these categories, change in circumstances the con- 
.tinuance of which formed the basis of the contract. The question whether 
the objective facts of a given case justify the application of the doctrine 
is, however, not the only problem which may arise in connection with 
frustration. Tatent v. Gamboa? deals with the subjective requirements for 
the application of the doctrine, requirements relating to the states of mind 
of the contracting parties. 

In this case a British ship was chartered by the Spanish Government for 
one month to carry refugees from Santander to France. The hire, at the 
rate of £250 a day, about three times the market rate, was paid in advance 
for one month. Having made one voyage the ship was seized by the 
insurgents and not returned to the owners until about five weeks after the 
expiration of the charterparty. The charterers admitted that, under the 
tule in Chandler v. Webster, the owners were entitled to retain the sum 
paid in advance although the ship had only been available for about two 
weeks, but they refused to pay hire for the additional period during which 
the ship had been detained on the ground that the seizure of the ship 
amounted to frustration of the contract discharging them from their 
obligation to make any further payments in respect of hire. This conten- 
tion was upheld by the Court. To arrive at this decision, Goddard, J., 
had to meet the argument advanced on behalf of the owners that frustration 
could not be effected by an event which had been contemplated by the 
parties. It was common knowledge that many ships had been seized by 
the insurgents and the high rate of hire agreed showed that the risk of 
capture was appreciated by the parties. Since they had failed to provide 
that the contract should be discharged in the event of capture they must 
have been prepared to take their chance on this. A term providing for 

` frustration, however reasonable, could not be implied since it would con- 
tradict the intention of the parties. 

In reply to this argument Goddard, J., did not agree to the finding of 
facts upon which it was based. The possibility of seizure and prolonged 
detention would have been necessarily in contemplation only if a lawful 
blockade had been established. In view of the ineffective blockade of the 
Spanish coast carried out by forces which had not been granted belligerent 
rights and in view of the general uncertainty prevailing as to conditions in 
Spain, it was difficult to maintain that the possibility of events occurring 
as they actually did occur must have been present to the minds of the 
parties. However, admitting that on these questions of fact "other minds 
might take a different view ” the judgment proceeds to deal with the argu- 
ment of the owners, assuming that the happenings which had given rise to 

1 Maritime National Fish, Ltd. v. Ocean Trawlers, Lid., [1935] A.C. 524. 

2 [1938] 3 All. E.R. 135. 
3 [1904] 1 K.B. 493. 
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this case had been contemplated by the parties. The argument would 

seem unanswerable if it was admitted that frustration can only take effect 
by means of the implication of a term into the contract. There would seem 
.to be abundant authority for this theory as to the basis of the doctrine.4 
In spite of this authority, Goddard, J., expressed the opinion that the 
doctrine of frustration did not rest on implied terms but on the disappear- 
ance of the subject-matter of the contract, operating ab extra, without 
regard to the intention of the parties. ‘‘If the foundation of the contract 
goes, if something is swallowed up in an earthquake, it goes, whether or not ` 
the parties have made a provision for it.” The judgment relies on the 
` authority of decisions, such as Anglo-Northern Trading Co. v. Emlyn Jones 
& Williams,’ where charterparties had been held to be discharged by 
frustration when the ships chartered were requisitioned by the Admiralty 
although, since the charterparties had been entered into after the outbreak 
of the Great War, the possibility of requisition must have been contem- _ 
plated by the parties as much as the possibility of seizure in the present 
case. Yet, however difficult it may appear to distinguish these wartime 
cases if attention is confined to the facts, the authority of these decisions 
is considerably impaired by the fact that nothing in the arguments or 
judgments in these cases indicates that the point at issue was ever con- 
sidered. The decisions depended on the question whether in the circum- 
stances requisition by the Admiralty constituted an event of sufficiently 
fundamental nature to effect frustration. These cases were, therefore, 
chiefly concerned with what has been referred to above as the objective 
requirements of frustration, with extension of the narrow category of 
circumstances which alone, until the outbreak of the War, were believed to 
. justify application of the doctrines of frustration and impossibility of 
performance. Goddard, J., also relied on the dissenting judgment of 
Lord Haldane in Tamplin v. Anglo-Mexican Petroleum Products Co. Lid., 
and on the fact that this judgment had been cited with approval in sub- 
sequent decisions. Here the same objection might be raised. Lord Hal- 
dane’s judgment was not referred to on the question whether frustration 
could be invoked regardless of the intention of the parties but on the ques- 
tion whether certain happenings could lead to the application of the doc- 
trine. This was the point in issue in the Tamplin case itself. Moreover, 
the judgment of Lord Loreburn in this case is perhaps the locus classicus 
for the theory which bases frustration upon the implication of a term into 
the contract. The difference of opinion between Lord Haldane and the 
majority arose merely over the question whether the interruption of the 
charter was sufficiently fundamental to justify the application of the 
doctrine of: frustration. There is, therefore, little reason to believe that 
Lord Haldane’s speech was directed to the problem for which it was relied 
on in Tatem v. Gamboa. The question whether a term could be implied 
dealing with a contingency contemplated by the parties was, however, 
raised in Bank Line, Lid. v. Capel.§ Nevertheless, this decision is clearly - 
distinguishable from the present case. Here frustration would operate in 
spite of the presumed common intention of the parties—an agreement that 


4 Scrutton, Charterparties (1931), 13th ed., p. 116; Halsbury’s Laws of 
England, 2nd ed., Vol. 7, p. 212. 

5 At p. 143. 

€ [1918] r K.B. 372. 

? [r916] 2 A.C. 397. 

® [1919] A.C. 435. 
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seizure should not discharge the contract being the inference which, as 
the owners alleged, had to be drawn from the fact that the possibility of 
seizure was in common contemplation. In Bank Line, Lid. v. Capel the 
provisions of the contract were, however, not contradicted but only 
supplemented by the operation of frustration. That this supplementation 
of an incomplete provision in the contract was not conceived to be in 
conflict with the accepted foundation of the doctrine on an implied term 
appears from the judgment of Lord Sumner, where an exposition of the 
point in issue is preceded by a statement expressing unqualified acceptance 
of the implication-theory.® 

This brief review of the authorities would show that the conclusion 
reached by Mr. Justice Goddard was not inevitable.!° In view of this state 
of the authorities and in view of the general theoretical importance of the 
question it may not be irrelevant to consider it from the point of view of 
principle. A comparison with other legal systems shows that the association 
of the doctrine of frustration with the process of reading terms into the 
contract is not a necessary one, however universal the recognition of the 
effect of a fundamental change of circumstances. Even English law, as 
Professor Page has shown,! had developed at least the rudiments of an 
independent theory of impossibility of performance before the theory of 
the implied condition was introduced in Taylor v. Caldwell.’ In the opinion 
of Professor Page this theory only serves as an ex post facto explanation of 
the decision reached. The decision, which must depend upon whether the 
event in question can be said to constitute impossibility of performance, is 
in addition made to depend on the unexpressed intention of the parties. 
This addition of a subjective to an objective criterion is not only capable 
of producing confusion, it provides also the potential instrument for 
arresting the development of the law. Professor Page points out that “the 
very courts that invoke the doctrine of the implied condition as a justifica- 
tion for treating the contract as discharged insist that it is impossible to 
imply further conditions for mutual restitution in case of supervening 
impossibility if the law does not recognise quasi-contractual rights arising 
out of such discharge.” 

But apart from the rule in Chandler v. Webster the fiction has so far 
actually assisted in the growth of the doctrine. Under the rule of stare 
decisis there was always a danger that the doctrine might be confined to 
one category of cases as, following Taylor v. Caldwell,!® to cases of destruc- 
tion of the subject-matter of the contract, or, following Robinson v. 
Davison, to cases where personal services could not be performed by 
reason of the death or incapacitating illness of the promisor. The fiction 
of the implied term may well have served as protection against this latent 


® At P. 455. 

10 Shortly after Tatem v. Gamboa the doctrine of frustration came up again for 
judicial consideration in H- v. H , [1938] 3 All E.R. 415. The Šecision 
_ that a separation agreement was not discharged by frustration as a result of the 

change of the law caused by the Matrimonial Causes Act, 1937, was expressed in a 
manner showing unreserved adherence to the old theory as to the foundation of 
frustration. “I find it impossible to say that there is any implied term in this 
contract that, if the law ten, twenty or thirty years later is changed in the sense 
in which it was changed in 1937, the whole contract was to be atan end.” (p. 427.) 

1 “The Development of the Doctrine of Impossibility of Performance” 
(1920), 18 Michigan Law Review 589, also in Select Readings on the Law of Contracts, 








P 9 
12 (1863), 3 B. & S. 826. 
13 (1871), 6 Ex. 269. 
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danger. If Taylor v. Caldwell is explained, not on the ground of the 
destruction of the subject-matter of the contract, but of the implication of 
a clause, then, since a similar clause may be implied in other circum- 
stances, it becomes possible to apply the doctrine of frustration to other 
types of cases. 

Discharge by supervening impossibility of performance seems now so 
well established as a doctrine independent of its manifestations in specific 
circumstances that there would appear to be no more need to employ the 
fiction of the implied term as a safeguard of this independence. The use of 
fictions for the development of the law is a commonplace of English legal 
history. But the art of using fictions requires courage to abandon them as 
soon as they have served their purpose. According to Tatem v. Gamboa 
this moment has now arrived. In support one may refer to recent develop- 
ments in the law of quasi-contract. The change introduced into the law 
of impossibility of performance is exactly the same as that effected by 
Craven-Ellis v. Canons Ltd. and Brook's Wharf and Bull Wharf Lid. v. 

“Goodman Bros.’ in the law of quasi-contract.!¢ The fiction of a notional 
contract is being sacrificed to give place to the dictates of natural justice 
as represented by the doctrines of unjustified enrichment and impossibility 
of performance.” It may well be argued that the forces which have been 
working successfully in the field of quasi-contract against the ideas of 
freedom and sanctity of contract, which lie at the root of the fiction of 
contracts implied in law, should now be permitted to transform the doctrine 
of frustration. The extent of that transformation will appear from an 
attempt to sum up the result of Tatem v. Gamboa in terms of the law of 
evidence. Before this case it would still have been correct to assert the 
existence of a presumption against discharge by impossibility of per- 

-~ formance, although this presumption had been considerably weakened by 

the greater case with which terms providing for frustration could be im- 

plied, once the law began to consider the parties as reasonable men or 

“fair dealers” rather than as the “hard bargainers’’}§ which in fact they 

might be. The presumption has been reversed by Tatem v. Gamboa. As 

a result of this decision nothing short of an express agreement providing 

against discharge will prevent the operation of the doctrine of frustration. 
J. UNGER. 


Abortion : Medical Aspects of Rex v. Bourne. 


The case of Rex v. Bourne, so recently concluded, has been one of out- 
standing interest to the medical and legal professions, and has not been 
without its interest for the public in general. To consider its significance 
it is as well to review briefly tlie circumstances of the case. 

Mr. Alec Bourne, a gynaecologist of the highest repute amongst his 
` colleagues was asked to see a girl of fourteen who had become pregnant 


H [1936] 2 K.B. 403. For comment see 1 Mod. L.R., p. 76, and Friedmann, - 
“The Principle of Unjust Enrichment in English Law,” 16 Can. Bar Rev. 243 
at p. 250. : 

SS [1937] t K.B. 534. See Friedmann, op. cit., at p. 251. 

48 A comprehensive survey of the present state of the controversy containing 
a full list of references, is given by Logan, ‘Restatement on Restitution,” 2 
Mod. L.R. 153. 

1? In Hirjt Mulji v. Cheong Yue Steamship Co., [1926] A.C. 497, 510 Lord 
Sumner described frustration as “a device, by which the rules as to absolute 
contracts are reconciled with a special exception which justice demands.” 

18 Lord Sumner in Bank Line, Lid. v. Capel, supra, at p. 453. 
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as the result of having been raped by some soldiers in Whitehall. He 
wrote to the doctor who had asked him to see the case saying that he would 
be pleased to see the girl, take her into hospital and operate on her. Mr. 
Bourne explained in evidence that this did not mean that he would do any 
such thing until he had formed his own opinion after due observation. He 
pointed out that actually he did not operate on the girl until eight days 
after her admission to hospital during which time he had observed her 
closely and made various tests. He admitted that he approached the case 
with a bias towards operation because of his knowledge and experience of 
the harmful effects which child-bearing had in many such cases. He 
operated and terminated pregnancy under conditions which it is agreed 
were the safest possible. 

Mr. Bourne had for some time realised that the doubt which in some 
cases amounted to fear, which existed in the minds of many of his col- 
leagues as to what the law actually was in regard to therapeutic abortion, 
was hindering the conscientious and ethical application of medical practice 
in these cases and at the same time probably driving many to the abortion- 
monger. He himself felt quite convinced that where he was as certain as 
one can be in medicine that a pregnancy would be seriously damaging to 
the health, physical or mental, of the patient, Parliament in its wisdom, 
when framing the 1861 Act intended that he should be within the law in 
operating under safe conditions. He would have liked to use this case to 
clarify the position and demonstrate to his colleagues that his view was 
right. He was prevented from doing so, however, by the father of the girl 
who expressed the wish that the matter should be kept secret. Mr. Bourne 
fully observed this wish but the Police Authorities came to know of what 
was happening through the girl being required for evidence in another case. 

In the trial Mr. Bourne, who pleaded Not Guilty, stated that he formed 
the opinion after careful observation that the continuance of the pregnancy 
would seriously damage-—possibly irreparably damage—the girl’s health 
and thus her life. Other eminent medical men testified that they agreed 
with Mr. Bourne’s view as to the desirability of the operation being per- 
formed. Mr. Roland Oliver, K.C., who appeared together with Mr. Gerald 
Thesiger for Mr. Bourne, contended that what had been done had been 
lawful and proper from all aspects. He stated that it was unthinkable that 
the law should render it impossible for a doctor under such circumstances 
to do what was probably vital in order to preserve the health of the 
patient. The Attorney-General had stated that the operation was lawful if 
done to save life but not otherwise. Mr. Bourne was not going to pretend 
that he performed this operation to save life. He did it to save health and 
preserve life. At the earlier proceedings in the Police Court, Mr. Thesiger 
had very aptly pointed out that Mr. Bourne’s action had simply been to 
remove the fruits of a horrible felony. . 

His Lordship, summing up, pointed out that the case differed materially 
. from the usual run. of abortion cases. He stated that in his opinion clearly 
the word “unlawful” had been deliberately inserted in the Act of 1861 
and that it meant that there were occasions upon which an operation could 
legally be performed. Obviously, in his Lordships’ opinion, it would be 
legal for a surgeon to operate for the purpose of saving the life of his 
patient. In His Lordship’s opinion the criterion was that the operation 
must, if it were to be within the law, be to preserve the life of the patient. 
When His Lordship first used this word ‘‘ preserve” some may have thought 
that he was taking the same view as the Attorney-General. Later, in his 
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summing up, he made it clear beyond all possible doubt that he differed 
in a very important respect and his words are for this reason extremely 
significant. His Lordship stated: “If the doctor is of opinion on reasonable 
grounds and on adequate knowledge that the continuance of pregnancy 
would probably make the woman a physical or mental wreck, the act is 
lawful.” There can be no doubt that the jury in arriving at their verdict of 
“Not Guilty,” were as much influenced by that statement as by any other 
point in the case. There are those who hoped for some sensational new 
aspect to be derived from this case. There are those also who feel that the 
law in its present state is unsatisfactory. For both of these groups of per- 
sons the case has meant no advance, but for the general body of the medical 
profession and for others interested, it has set an important and definitely 
valuable precedent, ý 

His Lordship pointed out that each case must be decided on its own 
merits and he also re-affirmed that it was up to the Crown in any case to 
prove to the satisfaction of the jury “beyond reasonable doubt that the 
act was not done in good faith for the purpose only of preserving the life 
of the mother.” The decision therefore should bring comfort to the mind 
‘of the practitioner who is confronted with a problem of terminating preg- 
nancy to preserve the life of his patient. To preserve surely means to keep 
intact, to maintain in its proper state and to guard from such dangers as 
may beset it. What is the life of an individual either to herself or to the 
community if she is a permanent physical or mental wreck? 

The medical practitioner is not concerned with what are sometimes 
called the humanitarian or possibly more accurately, the compassionate 
grounds for operation. He gets a very vivid picture in the course of his 
work of human nature and its fight against civilisation. He sees the picture 
as one of such a complicated pattern that he wisely confines himself to his 
vocation, namely, the care of the health of his patients, under the circum- 
stances, fortunate or unfortunate, in which they find themselves thrust. 

To the general practitioner then as well as to the specialist obstetrician 
and psychologist this case will have brought satisfaction born in the 
knowledge that if he considers the health of his patient is at stake then an 
operation is justified if it is reasonably certain that the operation will 
restore or preserve that health. 

To those who have always felt that to tamper with this law would be 
dangerous and beset with difficulties, this case will have raised the con- 
viction that the law can well be left alone. More and more is it evident 
that the Parliament of 1861 was a wise one. Clearly it intended that there 
should be lawful occasions for operation and in its wisdom it left the criteria 
for such legality to be decided by subsequent generations in accordance 
with the viewpoint then held and above all on the merits of each individual 
case in relation to scientific knowledge and practice at the time. 

Besides its more obvious one, the case raises an aspect which will doubt- 
less not be raised elsewhere. Mr. Bourne’s defence was undertaken by the | 
London and Counties Medical Protection Society of which he is a member. 
The cost of his defence was not insignificant and to an ordinary person of 
moderate means it would have meant many years of toil to make good. 
Yet Mr. Bourne left the Court without a stain upon his character. Why 
then should he be put to any expense? It may be said that a free defence 
would have been afforded to a person without means. That of course is so, 
but why should not a person in the Criminal Courts whose name is cleared 
be entitled to his costs just as much as a person in the Civil Courts is en- 
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titled to them? It will be stated that Mr. Bourne need not have employed 
leading counsel in his defence. Surely a person accused of such a charge 
should be entitled to legal representation of at least equal standing to that 
of those charging him and it will be remembered that in this case the 
prosecution was undertaken by no less a person than the Attorney-General 
who had associated with him two other members of the Bar, Is this an 
aspect in which our system of justice is hard on the innocent defendant? 


R. W, DURAND. 


Negligence at Pedestrians’ Crossings. 


Three recent decisions in connection with accidents at pedestrians’ 
crossings have caused much comment among motorists, and are also of 
considerable interest to lawyers. Pedestriaris’ crossings were instituted 
some years ago, with the object of providing at reasonable intervals along 
the highways areas where pedestrians may cross in safety, and without 
having to pay undue attention to motor vehicle and other traffic. As 
Scott, L.J., said in Bailey v. Geddes, [1938] 1 K.B. 156 at 167, “‘it is of the 
very essence of the safety of our streets on the one hend, that the 
foot passenger public should cross the streets by the pedestrians’ crossings 
and not at a place where there is no crossing; and on the other hand, that 
at the pedestrian crossings motor traffic should really recognise the over- 
powering obligation by the Pedestrians’ Crossing Places (Traffic) Provisions’ 
Regulations so to check their speed that they can, if necessary, stop.” 
It would be going too far to read into this passage an inference that it is- 
negligence for a pedestrian to cross a street-otherwise than by such a 
crossing, but it clearly indicates that the learned judge appreciates and 
is anxious to enforce the policy of the administrative department which is 
responsible for the regulations in question. The working of the crossings 
system has, however, not been without difficulties; difficulties which have 
in practice been largely solved by a policy of give and take between 
pedestrians and motorists. The pedestrian will usually not commence to 
cross if a motor car is approaching near to the crossing, and there can be 
little doubt that many motorists have come to take advantage of this 
attitude on the part of pedestrians. Bailey v. Geddes (supra) has sharply 
recalled to them that they must not take too much for granted. 

Before considering the quite simple facts of this case it is necessary 
to set out the actual words of the regulations issued by the Minister of 
Transport under section 18 of the Road Traffic Act, 1934, with the object 
of giving legislative effect to his policy. Those which are relevant are— 


“3. The driver of every vehicle approaching a crossing shall, unless 

he can see that there is no foot passenger thereon, proceed at such a 

speed as to be able if necessary to stop before reaching such crossing.” 

“4. The driver of every vehicle at or approaching a crossing where 
traffic is not for the time being controlled by a police constable or by 
light signals shall allow free and uninterrupted passage to any foot 
passenger who is on the carriage way at such crossing, and every foot 
passenger shall have precedence over all vehicular traffic at such 
crossing.” 

In the instant case the plaintif, a pedestrian, was crossing a wide 
street at a crossing and had almost got over when he was knocked down 
and injured by the defendant’s motor car. At the time when he started 
to cross he could see approaching a tramcar and a lorry, and must have 
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appreciated that if there were any vehicle in the third line of traffic beyond 
the lorry he would be invisible to its driver. On these facts the trial judge 
held that he was guilty of contributory negligence and dismissed his claim. 

The Court of Appeal, however, considered that if the circumstances 
indicated in the above regulations exist it is not possible for there to be 
contributory negligence. There is, of course, a good deal of authority to 
the effect that a person who is being sued for injuries arising from breach 
of a statutory duty may rely upon contributory negligence (cf. Dew v. 
United British Steamship Co. Ltd. (1928), 139 L.T. 628), and though it 
may be that this view will not appeal to the House of Lords (see e.g. per 
Lord Wright in Flower v. Ebbw Vale Steel & Iron Co., [1936] A.C. 206, 
at 210) it must be taken as correct at the moment. The regulations here, 
however, give the pedestrian the statutory right to cross, and make it 
ipso facto negligence for a motor driver who cannot see when approaching 
a crossing that there is no pedestrian on it to proceed at any speed greater 
than that at which he can pull up before actually reaching it. This breach 
of absolute duty is of course quite different from a neglect to observe the 
Highway Code, though that document does in fact deal with the precau- 
tions to be observed at such crossings (see on these points, “Negligence in 
Running Down Cases,” by E. Wyndham White: Cambridge Law Journal, 
Vol. VI, No. 3, p. 404). The result in this case is really the common sense 
one that a motorist whose view of a pedestrian crossing is obscured by 
other traffic must proceed on the assumption that some foot passenger 
may in fact be using it. 

Bailey v. Geddes (supra) was, perhaps naturally, assumed to establish 
that any pedestrian injured on a crossing must have a right of action. 
Knight v. Simpson, [1938] 3 All E.R. 309, shows that this is not so. The 
motorist is only guilty of statutory negligence if he contravenes the regu- 
lations. Now it is a condition of his obligation to slow down that he should 
be able to see a foot passenger on the crossing when he approaches it. If 
the foot passenger steps on to the crossing after the motorist has reached it, 
or indeed when he is so close to it that he may from a common sense point 
of view be said to be no longer approaching it, he cannot claim, if injured, 
that there has been statutory negligence. This is what happened in the 
instant case. The plaintiff had been standing on the pavement, giving no 
indication of his intention to cross the street until he stepped out, more or 
less into the near wing of the defendant’s car, at a time when it had been 
driven on to, or at any rate within a foot or two of the crossing. Wrottesley, 
J., held that the accident was due to the plaintiff’s own negligence and 
dismissed the action. 

Chisholm v. London Passenger Transport Board, [1938] 2 AN E.R. 579, 
deals with the position at light-controlled crossings as to which there is a 
separate regulation, viz.— 


“s5. The driver of every vehicle at or approaching a crossing at a 
road inter-section where traffic is for the time being controlled by a ' 
police constable or by light-signals, shall allow free and uninterrupted 
passage to every foot-passenger who has started to go over the crossing 
before the driver receives a signal that he may proceed over the 
crossing.” 


The case may be dealt with shortly, as though of great practical 
importance it has less legal interest. At road intersections there are usually 
two pedestrians’ crossings, one before and the other after the intersection 
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= of the incoming road, as the accompanying sketch will make clear. It 


appears that the plaintiff started to cross at the far crossing after the driver | 
of the defendant’s omnibus had received the signal to proceed, but while 
he was still approaching the second crossing. The plaintiff was knocked 
down and injured while still on the crossing. “Hilbery, J., held that regu- 
lation 3 as applied by the Court of Appeal in Bailey v. Geddes (supra) 


“applied and’ that the defendants were therefore liable for statutory negli- 


gence. Regulation 5 was not inconsistent with it, being intended to apply 


PLAINTIFF 





DEFENDANT —3p> 





only in respect of the pedestrians’ crossing immediately in front of the driver 
when he received the release signal. It may be suggested that all three 
regulations, 3, 4, and 5, ought to be read together, when it would appear 
“that on pedestrians’ crossings situated at road intersections where there is 
control by the police or a light system, foot passengers are not given 
precedence, and that in these circumstances much of the force of the 


_ argument in Bailey v. Geddes (supra) as to the impossibility of contributory 


‘negligence’is lost. Certainly from the point of view of maintaining traffic 


flow in the streets, and success in this must, be a considerable factor of. 
safety, it is very undesirable to encourage foot passengers to cross on 
pedestrian crossings at road intersections so to speak against the red lights, 
which the plaintiff in the instant case appear to have been doing. 

ax in : R: ST C 


Hirè-purchase: Right to Retake Possession 


Judges often have to do violence to their consciences in applying the 


- law to the harsh bargains made between -vendors and purchasers under 


hire-purchase’agreements. Thus in a recent case! Mackinnon, L.J., reluc- 
tantly concurred in invoking a legal technicality in favour of a company 
whose conduct he stigmatised as “roguish.” Again, in South Bedfordshire 
Electrical Finance Limited v. Bryant,* the sympathies of the Court were 
with the “unfortunate defendant,’® although the regrets of Mackinnon, 

1 Rentit Lid., v. Duffield, [1937] 3 All E.R. 117. 

2 T1938] 3 All E.R. 580. : 

3 Per Greer, L.J., at p. 581. 
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L.J., were tempered by reflection on the folly of the respondent in entering 
into the agreement in question.‘ 

` The agreement was for the purchase of a cold-room and was in a 
familiar form which provided inter alia that if the hirer should be in 
arrears with any payments due under the agreement or should allow any 
judgment against him to remain unsatisfied then it should be lawful for 
the company, without prejudice to its rights to recover arrears or damages, 
to terminate the hiring and retake possession of the chattel. 

The respondent fell into arrears with his payments and the defendarits 
brought an action to recover the instalments due; in this action they 
recovered judgment by default. As this judgment remained unsatisfied 
the appellant company took possession of most of the cold-room but 
were prevented from retaking all of it. The present action was brought 
to determine whether the appellants were entitled to retake the goods. 
It was ingeniously argued on behalf of the respondent that in the first 
action the appellants had in fact sued for the value of the chattel. They had 
sued for the balance and this with the amounts already paid was the value 
of the chattel. The effect of that judgment, it was argued, was to terminate 
the contract and to transfer the ownership of the chattel to the respondent. 
Having elected to treat the hirer as a buyer it was not open to the company 
to sue him for possession.’ The Court of Appeal unanimously rejected this 
contention. The agreement, like the agreement in Helby v. Matthews,® 
was an agreement of hire with an option for the hirer to acquire the owner- 
ship of the chattel. The first action was not an action to recover the value 
of the chattel but merely an action for instalments due. This judgment 
being unsatisfied the clause in the agreement providing for the company’s 
tight to retake possession came into operation. Brinsmead v. Harrison? 
and Re Ware, Ex parte Drake® are authority for saying that judgment 
against a defendant in trover without satisfaction does not vest the 
property in the defendant. “The general observation there seems to be 
a fortiori applicable to a case where what is sought to be obtained is not 
the property in the goods as such but a mere claim for money due under 
the agreement.® 

The Hire Purchase Act, 1938, affords a limited relief in cases of this 
kind. It is there provided (s. 1x) that where goods have been let under 
a hire-purchase agreement and one-third of the purchase price has been _ 
paid or tendered, whether in pursuance of a judgment or otherwise, 
the owner may not enforce any right to recover possession save by action. 
The action must be commenced in the County Court for the district where 
the hirer resides or carries on business or where he resided and carried 
on business at the date when the last payment was made under the hire- 
purchase agreement (s. 12). Once the action has been commenced the 
owner must not take any steps to enforce any sums due under the hire- 
purchase agreement except by claiming the sum in the said action. The 
Court may make one of several orders: (a) it may make an order for- 
specific delivery of all the goods to the owner; (b) it may postpone the 
operation of such order pending payment of the balance due; (c) it may 


4 At p. 584. 

5 Bradley & Colin Lid. v. Ramsay & Co., 106 L.T. 771. 
e [1895] A.C. 471. 

7 L.R. 6 C.P. 584. 

8 5 Ch.D. 866, 

® [1938] 3 AH E.R. 584. 
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order specific delivery of part of the goods to the owner and transfer to the 
hirer the owner’s title to the remainder of the goods. The Court will not 
make an order vesting the owner’s title in part of the goods in the hirer 
unless it is satisfied that the amount which the hirer has paid exceeds 
the price of the part to be vested by at least one-third of the unpaid 
balance of the hire-purchase price. Thus if the purchase price of the whole 
goods is x + y and the hirer has paid x, and if the price of the part in respect 
of which the order is sought is p, then, as a minimum requirement the 
equation #7 > p +3 must be satisfied before any order will be made. 
This means, in effect, that the hirer will always be penalised for his failure 
to comply with the agreement. 

S. 11, in so far as it relates to the recovery of possession of the goods 
after the date of commencement of the Act, Ist Jan., 1939, and s. 12, 
in so far as it applies to actions commenced thereafter, apply to all hire- 
purchase agreements whether made before or after that date (s. 20). 


E. WYNDHAM WHITE. 


Obstruction in the highway—the dilemma principle 


A recent case in the Irish Supreme Court affords a further illustration 
of the fact that there is within the systems derived from the Common Law 
abundant material for an Imperial Comparative Law. In Kelliher v. 
Tipperary Board of Health & Leahy, [1938] I.R. 43, the Irish Court applied 
and explained the headnote in Butterfield v. Forrester,’ viz. that, ‘One 
who is injured by an obstruction in the highway against which he fell, can- 
not maintain an action if it appear that he was riding with great violence 
and want of ordinary care, without which he might have seen and avoided 
the obstruction.” eo 

The driver of a motor vehicle by night struck the wall of a bridge and, 
on the facts, the Court held (by a majority) that his. injury had been 
decisively caused by his contributory negligence. But the Court refused 
to accept the “drive within the radius of your lights ” rule which the English 
Court of Appeal appeared to establish in Tart v. Chitty? and Baker v. 
Longhurst? and which has taken root in certain American jurisdictions.‘ 
Scrutton, L.J.’s dictum! that, “If a person rides in the dark, he must ride 
at such a pace that he can pull up within the limits of his vision, and if, in 
those circumstances, he strikes something, either he is going too fast or he 
has not been keeping a proper look-out,” was not applied in Tidy v. Batt- 
man. But Tidy v. Batiman? was merely distinguished from the earlier 
cases on the facts; it did not purport to overrule those cases; it contained 
no attempt to explain the nature or extent of the limitations within which 
Scrutton, L.J.’s principle must operate. 

The true limitation was first clearly stated in Scott v. McIntosh,’ where 


1 11 East 6o. 

® [1933] 2 K.B. 453. 

3 [1933] 2 K.B. 461. 

4 Eg. Stone v. Mullen (1926), 257 Mass. 344; but contrast Morehouse v. 
City of Everett (1926), 141 Wash. 399, where the Court refused to adopt the rule, 
on the following grounds: (a) that a driver may assume that the road is fit for 
travel and (b) that the adoption of the rule would encourage breaches of the law 
relating to the lighting of vehicles. 

5 In Baker v. Longhurst (supra) at p. 468. 

§ [1934] 1 K.B. 319. 

? {1935] S.C. r99. 
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Lord Anderson said (at p. 204): ‘The suggested dilemma can only be put 
after it has been antecedently established: that the unlighted obstacle was- 
- capable of being timeously seen by one keeping a proper look-out.” This 
limitation takes Cognisance of the fact that, in certain circumstances, it is.a 
physical impossibility to detect certain objects against certain backgrounds 
and that this impossibility is entirely independent of the speed of the spec- 
-“tator’s movements or indeed of whether he is moving at all. 

The judgments in Kelliher’s Case (supra) certainly support Lord Ander- 
_son’s proposition; and, although Scott v. McIntosh? was not quoted therein, 


* . that of FitzGibbon, J.,.contains (at p. 63) an apt illustration of that pro- . 
position. After stating that, “there may be something in the nature ofthe ~~ 


obstruction itself Which would justify a jury in absolving the driver of 


negligence or of cont ‘ibutory negligence as the case might-be,” the learned - ~ 


judge continues: ‘If the famous donkey ‘of Davies v; Mann® had been 
lying in the middle ofa dusty road at midnight it might well be that even 
powerful headlights would fail to distinguish it frm its surroundings in ` 
time to allow a driver of a motor car to pull up and avoid it. In such a case, 
it would be necessary to draw an inference of fact that a’‘reasonable driver 
could, or should, have seen the obstacle, and that the failure to do so was 
negligence.” ; 

It is to be noted that FitzGibbon, J..’s claim (at p. 64) that it was, s the 
Irish Court {in the unreported case of Kennelly v. Keane) which first 
established that Scrutton, L.J.’s dilemma principle-is not of universal 
. application does not appear to be well-founded. Kennelly v. Keane was 

decided on 2nd July, 1935, i.e. later than Tidy v. Batiman? and Wating 
`v, Kenyon" i in England and, Scott v. Mel ntosh¥ in Scotland. 


® 10M. & W. 546. : 

® For this information, I'am indebted to the ASS of the 
Supreme Court of Ireland. 

10 [1934} 1 K.B- 319 (10th Oct., 1933). 

1 79 S.J. 306 (20th March, 1935). 3 

13 [1935] 5.C. 199 (19th Dec., 1934). ee - á 

: j $ : aye J. A. Courts. 
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REVIEWS 


A HISTORY OF ENGLISH LAW. By Sir Wititiam Hotpsworty, K.C., 
D.C.L., LL.D. Volume XII. London: Methuen & Co. Ltd., 1938. 
Pp. xxxviii -+ 784. 828. 6d. Í 

In this and the two preceding volumes of his great work Sir William 
Holdsworth presents us with the “frst complete legal history of the 
eighteenth century that has ever been written.” The tenth and eleventh 
volumes deal with the century in relation to public law and enacted law 
respectively. In the twelfth and latest, but, as the author gives us good 
reason to hope, not the last, instalment of his history he deals with what he 
describes as the professional development of law in the eighteenth century. 
Under this description he includes not merely the development of the pro- 
fession of the Iaw but also the development of the law by the legal profession, 
judges, writers, teachers and practitioners. 

The task of reviewing such a vast compendium of varied information 
as this volume contains might well daunt the most hardened critic; to 
perform it adequately would require on his part knowledge as extensive as 
that of the author and there is no one who possesses this qualification. But 
if one is incompetent to criticise, one may at least describe and appraise 
the author’s achievement. Works of learning are commonly judged by 
their matter, their method and their style. Of the matter of this volume it 
may be said at once that nowhere else is there to be found such a mine of 
knowledge; of its method, that it is well arranged and analytically ex- 
haustive; and of its style—well, as Viscount Stair said: “A quaint and 
gliding style, much less the flourishes of eloquence, the ordinary condiment 
and varnish which qualify the pains of reading, could not justly be expected 
in a treatise of law which of all subjects doth require the most plain and 
accurate expressions’’—and Professor Holdsworth’s manner of writing has 
all the merits of clearness and precision appropriate to his subject. He has 
provided the material of which others less industrious than himself will 
doubtless avail themselves hereafter to generalise more brilliantly and less 
accurately. 

The hundred pages devoted to the history of the various branches of the 
legal profession throughout the century afford an admirable summary of 
an interesting period in which many archaic features were discarded and 
the profession as we now know it began to emerge. Much that is picturesque 
was in process of disappearing, but the ceremonial of calling to the bar at 
Lincoln’s Inn in the eighteenth century still required a gentleman on his 
admission to provide each Master of the Bench with ‘a service of sweet- 
meats value 5s. and a bottle of wine.” The evolution of the modern Law 
Society from the friendly and convivial meetings of the members of the 
delightfully named “Society of Gentlemen Practisers in the Courts of Law 
and Equity” is typically English. 

The blot on the century’s legal history is undoubtedly the lamentable 

décadence of legal education which it exhibited. The standard of teaching 
at Oxford University was "at a low ebb”; in the Inns of Court teaching 
‘had “wholly disappeared.” But happily the eighteenth century was also 
the century of Mansfield and Blackstone and thanks to them the darkest 
hour became the precursor of a new dawn, though even yet we have not 
reached full daylight. 

The account of the technical apparatus of the law in reports, abridg- 
ments, etc., and of the literature of the law is encyclopaedic and perhaps 
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more useful for reference than attractive to read. But the brief biographies 
of the judicial figures of the century are excellent reading, enlivened as they 
are with piquant quotations. And their respective contributions to the 
development of particular doctrines of the law are most interestingly 
‘described. Buller, Mansfield’s colleague and admirer, whose “idea of 
heaven was to sit at nisi prius all day and play at whist all night’; 
-Kenyon, of whom Ellenborough said that “no man ever hit so often who 
always shot flying”; Eardley Wilmot who thought that the strictness of 
the doctrine of consideration “has been melting down into common sense 
of late times’’—of these and the many other striking legal characters of the 
century we have vivid and clear-cut vignettes. The occasional asides in 
which the author indulges make one wish that he had more frequently 
discarded his reserve, as when he remarks in passing that “the greater 
elaboration of modern revenue statutes generally makes it unnecessary to 
discuss principles and confines the Court to guessing the meaning of the 
obscure phraseology in which these statutes are expressed.” 

But the heroes of this volume are, beyond comparison, Mansfield and 
Blackstone. Many tributes have been paid to Lord Mansfield and many 
criticisms have been levelled at him. Here we have marshalled the material 
for judgment and few will be disposed to challenge Professor Holdsworth’s 
verdict that Mansfield “created and settled many of the basic principles 
and rules of our modern law.” The explanation of Mansfield’s greatness 
he finds in the width and catholicity of his scholarship. ‘‘ It was because 
Mansfield was learned in other systems of law besides the common law that 
he was able by his decisions to develop and modernize many of the rules 
and principles of the common law.” The present reviewer may be pardoned 
for noting with gratification the important part which Professor Holds- 
worth assigns to Mansfield’s knowledge of Scots law in his intellectual 
equipment. To this was due his preference for principle over precedent— 
“he considered that attention should be paid not so much to the actual 
decision in any given case, as to the principle underlying that decision’’— 
` and it was this no doubt also which in his famous attempt to assimilate 
the systems of equity and common law led him astray and brought down 
on his head the vials of orthodox wrath. The event has proved that when 
he was wrong he was generally wrong only in being in advance of his time. 
The views recently expressed by Lord Wright (to whom this volume is 
inscribed) on the doctrine of consideration would perhaps in turn have 
startled Mansfield ! f 

The pages devoted to the life and work of Blackstone display a loyal 
championship of the author’s great predecessor in the Vinerian professor- 
ship, but they do more than discharge a duty of piety for they bring before 
the reader an excellent picture of the man and a balanced estimate of the 
value of his work. Order and system are selected as the leading charac- 
teristics of his mind and his much lauded literary style is shown to be the 
reflection of these attributes. No one in future should set about reading the . 
Commentaries without first reading the last thirty-five pages of this 
volume. 

To have written this volume alone would have been a sufficiently 
admirable achievement of scholarship, but it is one of twelve volumes and 
we are happily promised more to come. Before such prodigality of learning 
the reviewer can only stand amazed. 


MACMILLAN. 
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THE FOLKLORE OF CAPITALISM. By THurman W. Arnotp. Yale 
University Press; Oxford University Press. Pp. 400. $3, 

This book has had an enormous and widespread success in the United 
States, as is evidenced by the notices in the popular and literary journals 
and by the leading reviews in scientific periodicals. It has been hailed as 
the most important work since the Origin of Species and in its own field 
as the greatest contribution to political thinking since Marx. It has been 
described as one of the most realistic and constructively critical books on 
government and law to appear in our generation, and it has been praised 
for its stimulating, refreshing and encouraging qualities, and for its pitiless 
honesty and pitiless humanity. On the other hand it has been regarded as 
an elaborate leg-pull, denounced as a sedulous disparagement of the func- 
tion of intelligence as addressed to long-range problems and values, and 
summed up as a devastatingly useful handbook for fascists. 

The thesis of the book is simple. Human needs are met by organisations 
and the sole’ test of these organisations is their success in meeting those 
needs. But mankind, especially the intellectual section of it, must associate 
its organisations with ideals and principles and whenever difficulties arise— 
and they are bound to arise in the process of social change—reference is 
always made to the original ideals and principles supposedly at the founda- 
tion of our institutions. Now these ideals and principles are, in the author’s 
view, nothing but creeds, and like all creeds a compound of myths, taboos 
and conventions operating in an atmosphere of ritual and revelation. 
Perhaps the current term ideology exactly expresses his idea. Professor 
Arnold is not angry about this and he pretends not to be cynical about it. 
On the contrary he wishes us to study our institutions from this standpoint 
and to conduct the study with the objectivity of anthropologists. To refer 
all the problems produced by the contemporary breakdown of capitalism 
to so-called fundamental principles such as private enterprise or freedom 
of contract and to insist continually on the rational, logical application of 
these principles is in his view a futile proceeding, and in his witty incisive 
way he makes it look both futile and farcical. Capitalism is a form of 
organisation, and like all forms of organisation it had its creed which acted 
as a unifying force, a set of attitudes which made the creed effective by 
. giving prestige to those who conformed, a set of institutional habits which 
made men co-operate automatically and above all a mythological and 
historical tradition which made the creed almost divine. Its folklore was 
expressed principally in its literature of law and economics, which repre- 
sented its slogans as truths and not merely tools. In its creed there was 
very little place for government, and now that capitalism is failing to meet 
new social needs and demands and the government is compelled to fill the 
breach, a grand dog-fight is raging between the supporters of the old 
organisation and the advocates of the new. This combat inevitably revolves 
around ideals and principles, but it will only be settled when people are 
persuaded that the new organisation can deliver the goods, which will 
mean that a new set of myths, taboos and shibboleths will have become 
established. 

In his analysis of the functioning of capitalism Professor Arnold 
devotes considerable attention to the business corporation, since that 
institution serves admirably to illustrate his thesis. The folklore of early 
capitalism was woven round the small trader, and the prevailing ideal was 
that of the freedom and dignity of the individual engaged in the accumu- 
lation of wealth. When as a result of mechanical techniques the business 


248 MODERN LAW REVIEW Dec., 1938 





corporation evolved and grew into the giant concerns of to-day the folklore 
carried over. The law, i.e. the Supreme Court, dressed huge corporations . 
in the clothes of simple farmers or merchants and thus made attempts to 
regulate them appear as attacks on liberty and the home. Nothing, Pro- 
fessor Arnold insists, could stop the progress of these organisations and 
they created the greatest productive machine that the world has ever 
known, But the personification of the corporation in law and economics 
led to the growth of uncontrolled monopoly and oligarchy, a development 
which was actually fostered by the anti-trust crusade, Now that this 
industrial feudalism has broken down, and the State has to déal with the 
wreckage, the ancient folklore is still a powerful obstacle to the emergence 
of the necessary new organisation. The best way at the moment for a 
government to assume a new activity is to go through the solemn procedure 
of setting up an organisation which looks like an autonomous business 
corporation, whereupon it escapes all the ideals and principles which 
hamper the action of a government department. On all this the author is 
brilliant and his chapters on the Ritual ‘of Corporate Reorganisation and 
Taxation by Private Organisation are gems. 

It is fascinating to translate Professor Arnold’s thesis to the English 
scene. At a certain period in the nineteenth century the amounts accruing 
to the Exchequer from direct and from indirect taxation happened to be 
nearly equal. After a few years this accident began to look like a practice 
and gradually it acquired the force of a rule. From this it became elevated 
to a principle and thence it rose almost to the level of a divine law. As late 
as the nineteen-twenties survivors of the Victorian age were solemnly 
denouncing the violation of the sacred principle by which direct and indirect 
taxation stood in the relation of fifty-fifty. One serious proposal for 
restoring the ratio was to halve the national expenditure overnight. The 
statesmen in power at the time, however, were obsessed with another 
piece of folklore, namely, the maintenance of the Sinking Fund. With the 
unemployment total well over a million, Chancellors and ex-Chancellors 
of the Exchequer engaged in the mutual recrimination of “ Yah, who 
raided the sinking fund?’’ To-day not only is the sinking fund sunk but 
an attempt to baldnce the budget would cause a panic in the City. 

There is an insistent popular demand in this country for light enter- 
tainment on the radio on Sundays, but this demand comes up against the 
principle of Sabbath observance. According to Professor Arnold in such 
circumstances “bootleg” organisations spring up to satisfy the demand, and 
we find them therefore in the form of sponsored programmes from the 
Continent. But this in turn violates the sacred principle by which the 
only sound medium of advertising is the Press. A possible solution was a 
threat to France that we would no longer support her foreign policy unless 
she shut down Radio Normandie, but the situation was met by a slight 
modification of the B.B.C.’s programme. This provoked an outcry against 
jazz on Sundays whereupon the public relations department explained 
that if the music had been played on Saturday night by Jack So-and-so it 
would have been jazz but played at a different tempo on Sunday by 
Charlie So-and-so it was not jazz. Here obviously we have the sort of issue 
which carries through to the High or Supreme Court. Do not affect a 
superior smile, Professor Arnold would say, this is the way things 
work, 


G. L. SCHWARTZ, 
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TOWARDS INDUSTRIAL PEACE IN AUSTRALIA. By Orwe rt De R. 
FoENANDER. Melbourne University Press. 1937. xxviiand 292 pp. 21s, 


Mr. Foenander has written a fine book on a fine subject. A fine subject 
because it is essential in these days that democracies should be aware of 
their resources of strength and growth. Such an awareness is important 
both positively and negatively. Positively so that they shall not assume 
that social control through democratic machinery has exhausted its 

` potentialities, but on the contrary, that it is readily adaptable to the 
needs of the modern complex economically organised society. Negatively 
so that in those states where the democratic machinery has failed to respond 
to crying needs, the failure be laid at the right door, that is not to the in- 
herent vice of democratic machinery, but to the short vision or selfishness 
-of those who for the moment operate it. 

From 1891 onwards the project of a system of compulsory TER of 
industrial disputes was a matter of practical politics in the Australian 
democracy. The Commonwealth of Australia Constitution Act, 1900, 
s. 51, enabled the Federal Legislature to lay the basis of the present day 
system in the Commonwealth Conciliation and Arbitration Act of 1903. 
The significance of this date is too often overlooked. Four years before the 
Second Hague Peace Conference, eleven years before the outbreak of the 
Great War, seventeen years before the first Conference of the International 
Labour Office, eighteen years before the advent of Italian Fascism, thirty 
years before that of German National Socialism, a tribunal was set up 
and began to function in Australia, with powers in the last resort of making 
a binding award in a wide range of industrial disputes. Incidentally 
recognition was given to the role of employers’ and employees’ organisations 
in the control of economic organisation: and their responsibility to the 
community was embodied in a prohibition of strikes and lockouts. 

The scheme which has been in operation ever since, though frequently 
amended, has been held in by two factors. In the first place, the Federal 
Parliament being a Parliament of limited powers can legislate in these 
matters only within the scope of s. 51, namely, for ‘conciliation and 
arbitration for the prevention and settlement of industrial disputes 
extending beyond the limits of any one state.’’ There flowed from this two 
grave disabilities. First, was the disability to make a common rule applic- 
able to the whole of an industry, since the power to make such a common 
rule would be in effect delegated legislative power and not merely a power 
of conciliation and arbitration of disputes. S. 38 (f) of the Commonwealth 
Conciliation and Arbitration Act, 1904-10, purporting to authorise the 
making of a common rule was therefore held unconstitutional. The author 
discusses with great acumen (pp. 203-31) the legal, economic and social 
implications of this holding, as wellas the later decisions which have modi- 
fied its drastic operation, by recognising that a dispute between an em- 
ployers’ and an employees’ union may relate to the conditions of work of 
non-union labour, and to that extent subject the rights of persons not 
before the court to its arbitral power. Second was the unsatisfactory 
division of the power of industrial arbitration between the Federal Govern- 
ment where the dispute extended beyond the limits of one state, and all the 
rest which remains with the individual states. The problem of delimitation 
thus created has a similar insolubility in modern economic conditions to 
that of defining “inter-state commerce” under the Constitution of the 


1 Employees’ Fed. v. Whybrow & Co. (1911), 11 C.C.R. 311. 
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United States, and the oscillation of decisions has contributed to the chaos 
of jurisprudence as to the common rule. 

The second factor which has tended to restrain development is more 
basic, since it is not purely legal. Since the Statute of Westminster, if the 
Commonwealth and the States wished to assume the legislative power there 
given, constitutional legal difficulties would vanish. Such a desideratum 
is, however, not readily attainable, first, because of the jealousy in general 
between state and federal power, which led to an express reservation in the 
Statute of Westminster of the present system of distribution of powers 
between states and Commonwealth ; and secondly, because the political and 
economic implications of the powers of industrial regulation are so grave. 
This latter has led to a series of amendments of the federal acts regulating 
the Commonwealth industrial power, which have swung between extension 
or restriction as electoral fortunes have dictated (pp. 14-65). 

The very gravity of these obstacles sets in relief the remarkable record 
of effective social control of economic organisation which is to be seen in 
the thirty-odd years of the court’s work. The author surveys this record 
under three main heads, wage fixation (pp. 69-122), standard hours (pp. 
123-169), and preference to non-unionists (pp. 170-185). Under all these 
heads what is most striking is the courage with which.the labour judiciary 
have approached the task of adjudicating not merely upon “rights” 
arising out of legislation or collective contracts, but upon the conflicting 
interests of the two sides to the controversy, as well as the social and 
economic claims of the community as a whole. For, while there are at 
present in the world twenty-three countries with machinery for settling 
industrial disputes as to “rights,” Australia is one of the very few which 
have acted on the recognition that conflicts as to “interests” may be even 
more bitter and of more concern to the state. Moreover, the Common- 
wealth system has a further claim to notice—its judges are not repre- 
sentatives of employers and employees with a neutral chairman, but judges 
in the true sense. For this reason it is a pity that Mr. Foenander does not 
add some biographical material on the various judges whose work he so 
acutely analyses. 

To these claims of Mr. Foenander’s work upon the reader’s attention 
there must be added a claim of a more purely legal nature. Again and again 
the reader familiar with. American constitutional and legal problems will 
be struck by parallels. That with the American concept of “inter-state 
commerce” has already been noted. Of equal interest is the chapter 
(pp. 232-249) on the labour injunction as an instrument of control in 
industrial disputes. The final refusal of the Australian courts to follow the 
American line of evolution, and their preference for keeping the injunction 
within its traditional English scope, would repay a more intimate inquiry 
than the author is able to give. If it were argued that the existence of the 
Commonwealth system of arbitration were decisive, the further inquiry 
would be invited why in this country without such a system the more 
flagrant abuses of the labour injunction have not arisen. Of equal interest 
is the parallel drawn by the author (pp. 220-223) between the attitude to 
stave decisis of the Australian High Court in constitutional questions 
arising out of the system of industrial arbitration, with that of the United 
States Supreme Court in constitutional questions generally. A further 
parallel might have been drawn with the jurisprudence of the Privy Council 
in constitutional interpretation, particularly with regard to Canada. 

These aspects are, however, but incidental to the main interest of the 
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study, which surely lies in its demonstration that conflicting economic in- 
terests can be brought within the sphere of social control without the sup- 
pression of free association, and the virtual destruction of the bargaining 
power of the workers which typifies the much-vaunted totalitarian indus- 
trial methods. The lesson emerges clearly from a work which both in sub- 
stance and in form meets all the standards of scholarship. It is one which in 
this country has not yet been learned, for England is still among the states 
-which have not established industrial courts with powers of compulsory 
decision.? Jutius STONE. 


JUSTICE IN ENGLAND. By a BARRISTER, pp. 288 (1938). London: 
Victor Gollanez, Ltd. Ys. 6d. net. 


This is one of the volumes published under the auspices of the Left 
Book Club, and it betrays a bias in favour of a somewhat extreme left wing 
point of view. The anonymous author’s attitude is coloured by a Marxian 
interpretation of history, and he shows an evident suspicion of the good 
faith of the bourgeois classes in whose hands the administration of justice 
in this country largely rests. Many of his strictures will appear to be well 
founded even to those who do not look at the matter from a political point 
of view, but the general outlook will no doubt be repellent to the average 
reader. This is a pity because putting the bias on one side the book gives 
one of the clearest and best balanced accounts of the actual machinery of 
justice and of its working which has so far appeared. The author has obvi- 
ously been in personal contact with most of the institutions which he 
describes. He also has considerable powers of lucid exposition. In those 
chapters where the political outlook comes least into play such as that on 
the Procedure of the Courts this results in a really admirable description 
of a very complicated piece of machinery. Subject to what has before been 
said we can strongly recommend the book to anyone who wishes to obtain 
a bird’s-eye view of the administration of the law in England. 

We do not propose to discuss the many interesting and provocative 
points made by the author—this would take an article—but simply to 
indicate the main topics with which he deals. The first chapter is concerned 
with the personnel of the judiciary ;. judges and magistrates. It is rather 
overweighted by a long and largely verbatim report of the famous tiff 
between Lords Hewart and Sankey over the composition of the Court of 
Appeal. Much of the criticism in this chapter is certainly deserved. The 
short chapter on juries is rather too hostile to that institution, which has 
many good points. The description of the organization of the legal pro- 
fession is good and refreshing. The chapter called “A Glimpse of the Law” 
could hardly have been satisfactory on such a short scale; being concerned 
with substantive law it is really outside the scope of the volume. The long 
chapter on the Procedure of the Courts has alréady been referred to: it 
is one of the best. ‘Equality before the Law” is naturally highly critical, 
but justifiably so. Those on "Legal Aid for the Poor Litigant’’ and “The 
Defence of Poor Persons on Criminal Charges” give the best short account 
of this comparatively new machinery that we have seen. They show that 
it has proved useful, but that, especially in the latter case, much too little 


2 For a survey of the machinery in the various states where compulsory peace- 
ful settlement of industrial disputes is in operation see International Labour Office, 
Labour Courts, P. S. King & Son, 1938. For those states, of which this country is 
one, which have machinery without compulsory power, see id., Conciliation and 
Arbitration in Industrial Disputes. 
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use has been made of the existing facilities. The need for a Ministry of 
Justice becomes very evident in this part of the volume. “Political Aspects 
of the Law” is largely concerned with the question of Civil Liberty. Many 
who do not share the author’s political views will regard with much the 
same misgivings the recent tendencies of the law in this field. 

R. S. T. CHORLEY. 


THE NEW CONSTITUTION OF INDIA. By G. N. Josut, M.A., LL.B., 
Professor of Constitutional Law, Government Law College, Bombay. 
London: Macmillan, 1937. xxix and 464 pp. 7s. 6d. 

Among the numerous books on the Government of India Act, 1935» 
so far published, this is one of the best, and certainly is the best for stu- 
dents. In the main it is objectively written. The author is not without 
hbis bias, but no book on constitutional law ever has been written or could 
be written without such bias—even the “good lawyer” who summarises 
his statutes betrays his bias by the scope of his summaries. Books on 
this particular subject, especially if written in India, are apt to be either 
political pamphlets or arid summaries with a little jejune political theory 
thrown in. Mr. Joshi has read widely and has a sufficient breadth of 
vision. He is, moreover, obstructed by none of the complexes with which 
the common lawyers have inflicted most constitutional lawyers because 
of their assumption that there is something called “pure law” and 
something called political science, which is quite different. A constitution 
depends essentially on its atmosphere, and Mr. Joshi gives the reader 
enough of this atmosphere to make the subject intelligible. This is parti- 
cularly true of the three historical chapters with which the book opens. 
The discussion of the theory of federalism in Chapter IV is not, I think, 
so good; but it is at least welcome to find someone writing intelligently 
on this subject. Each of the main branches of the Constitution is then 
taken in turn, and is usually preceded by a short historical account. In 
the Appendices are the relevant documents—the Letters Patent consti- 
tuting the office of Governor-General, Lord Linlithgow’s Commission and 
Instructions, the Letters Patent constituting the office of Governor of 
Bombay, and the Governor’s Instructions. The composition of the federal 
legislature, so far as the British India representatives are concerned, is 
set out in Appendix B, which therefore looks like a series of statistical 
tables. Appendix C contains the Second Schedule to the Act, and 
Appendix E the lists of legislative powers. Appendix D sets out the 
composition of the Provincial legislatures, and Appendix F the Draft 
Instrument of Accession. W. Ivor JENNINGS. 


PRINCIPLES OF CONTRACT. By Sir Frepzericxk PorLock. Tenth 

Edition (1936). Pp. 762. Price 80s. Stevens & Sons, London. 

Little need be said on the appearance of the tenth edition of this 
famous work except to lament the fact that it will be the last revision 
undertaken by the master hand of the author himself. 

All those who have studied some previous edition will have enjoyed 
its profundity of analysis, brilliance of exposition, and lucidity of style. 
But by far the author’s greatest achievement is the clear demonstration 
that the law of Contract as we know it is not a tight scheme deduced by 
inexorable logic from rigid principles. The common law has been developed 
in no small measure by the sanctification of ancient fallacies. Williston 
has shown that false logic and inapposite precedents have at some stage 
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or another infected most doctrines of the law of Contract. It would be 
an incredible accident if the result of so haphazard a process were a neatly 
balanced and sweetly reasonable scheme. Other authors strive to inspire 
in the reader the delusion that such a result has been attained. Pollock 
rejects this doctrinaire treatment from the outset. On the first page he 
attacks the superstition of consensus ad idem, This aspect of the subject 
requires further elaboration, for even to-day there are many who consider 
‘it heresy to question the theory that contractual liability is securely 
founded in the free consent of the parties. Grossly unequal bargaining 
power and ever-encroaching legislative restriction have reduced the 
concept of freedom of contract to a sanctimonious fiction. It is an ana- 
,chronistic survival of those dear dead days beyond recall, the days of 
laissez-faire, in which already Byles, J., had stigmatized the dogma as 
a myth. But even if one is content in some cases to accept the formal 
appearance of consent as true consent, there are other cases in which it is quite 
impossible to find that “the two minds were at one, at the same moment 
of time.” Where is that moment in Byrné v, Van Tienhoven or Stevenson 
v. Maclean or Howatson v. Webb? The truth is that for long subjective 
conceptions of consent and intention have been gradually superseded by 
objectivised tests. This movement is visible in most branches of the law 
of Contract. Consent itself is losing-ground to the protection of reasqnable 
expectations as the basis of Contract—that this is the essence of contract 
is implicit in such cases as Frost v. Knight, Burchell v. Gowrie, Ertel Bieber 
v. Rio Tinto, Only ultra-conservatism or ignorance could induce a lawyer 
to assert with complete confidence that intention is the test of discharge 
by impossibility or breach in the face of such decisions as Tatem v. Gamboa 
and Maple Flock v. Universal Furniture Products. If Lord Atkin in 
Bell v. Lever Bros. is right, there is no doctrine of mistake based on sub- 
jective assumptions; mistake is merely an aspect of impossibility (see 
Lawson, 52 L.Q.R. 79). 

It requires no brilliance of insight to recognise that change is creeping 
through the law of Contract. The issue is between the realisation of 
intentions and the protection of reasonable expectations, but this contest 
is not a new phenomenon. It can be seen in the judgment of Vaughan 
Williams, L.J. (in Krell v. Henry), who was able to decide that the contract 
was discharged because of both the foreseeability and unforeseeability of 
the supervening change. It can be seen in the conflicting views of Lord 
Selborne and Lord Blackburn in Mersey Steel & Ivon Co. v. Naylor. It 
explains the divergent decisions in British Waggon Co. v. Lea and Robson 
& Sharpe v. Drummond. But citations can be multiplied indefinitely, and 
if the struggle is an old phenomenon the contemporary victory of objective 
tests is a new one. Any book on Contract which fails to give it due pro- 
minence misses the significance of the modern law. It is the strength of 
. this book that it hints at the change; its weakness is the failure to develop 

consistently the implications of this transformation. 

ý If this be the major criticism, there is a minor one in the inexplicable 
omission of relevant authority. On the certainty of terms no mention is 
made of Foley v. Classique Coaches, Hillas v. Arcos and May & Butcher 
v. The King. In connection with Faulkner v. Lowe there is no reference to 
ss. 72 (3), and 82 of the Law of Property Act, 1925. Most surprising of all 
is the total disregard of Boone v. Eyre and the fleeting reference to the 
notes to Pordage v. Cole in Williams’ Saunders on the subject of discharge 
by breach. i J. GoL. 
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PRINCIPLES OF MERCANTILE LAW. By J. CHARLESWORTH, LL.D., 
4th ed. 1938, Stevens & Sons, Ltd., and Sweet & Maxwell, Ltd., 
xxxix and 386 pp. 8s, 6d. net. 


The learned author is to be congratulated on the fact that a new edition 
has become necessary after the short interval of four years. Apparently 
the plan of the book has proved satisfactory, for there are no major 
changes. Modern legislation and recent cases have been inserted at the 
appropriate places. The book stands out for its concise style. However, 
as happens so often, economy of words may tend to give rise to inaccurate 
conceptions in the mind of the uninitiated. For example, the list of 
contracts uberrimae fidei (p. 47) omits any reference to the doubts which 
are commonly mentioned about some of the contracts, the nature of the 
del credere agent’s liability would appear to be much less certain than 
stated on p. 115, and it may be doubted whether the freshman will be 
able to arrive at a proper understanding of commercial frustration when 
reading the paragraph on p. 81, or whether the law of marine insurance 
will be readily grasped by him when studying what is after all but a 
summary of the words of the Act. 

It would seem that the book cannot really be intended for the student 
seeking a guide through the law. Otherwise one would have expected 
a little more explanation of the rules from a business point of view. Nor 
does this volume appear to be written as a text-book for the advanced 
student who requires rather a discussion of controversial points than an - 
abstract of hard and fast rules which rarely appear in practice in this 
simplicity. The lack of vividness and scholarly treatment of the subject 
is, however, so common among legal text-book writers that it seems hardly 
fair to remark on those characteristics when reviewing one isolated 
instance. Still there remains one purpose for which the book is admirably 
suited, that is the revision during the anxious period immediately preceding 
an examination. 

O. PRAÙSNITZ. 


THE LAW AFFECTING POLICE AND PUBLIC. By GERALD ABRA- 
HAMS, B.A., Barrister-at-Law. London: Sweet & Maxwell, 1938. 
186 pp. 15s. 


The author of this work boldly ventures into what he calls “the obscure 
realms that lie around the law, in particular those that separate legal from 
political theory.” These are realms where lawyers generally fear to tread, 
and Mr. Abrahams might have done well to follow the example of his 
predecessors, for his excursions into political and philosophical theory 
tend only to complicate, and not to elucidate, his statement of the law. 
For example, in his chapter on the Liberty of the Subject (on page 56), he 
refers to “a liberty which is the transcendental implicate of consent at the 
level of consciousness.” Mr. Abrahams expresses the hope in his preface 
that the book may be useful to policemen, but his assumption that most ` 
policemen have studied Kant appears to be unjustifiable. 

Perhaps the most satisfactory chapter is that entitled “The Arm 
of the Law,” which is devoted to a short history of the policeman’s office, 
and a statement of his present status and powers. A consideration of the 
relevant cases leads the author to the conclusion that a policeman acting 
in discharge of his duty is not acting as the servant of the local authority 
which appoints and pays him, and consequently that the local authority 
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is not liable in damages for wrongs which the policeman commits: only the 
policeman himself, and any superior officer who directly instructs the 
wrongful act, are liable. This conclusion, which Mr. Abrahams reaches 
with some hesitation on the English authorities, might have been fortified 
by a reference to the Scottish cases on the subject. 
The epilogue expresses the widely held view that modern legislation 
tends to interfere unduly with individual liberty. Particular reference is 
‘made to the Incitement to Disaffection Act, which extends the use of 
search warrants, and to the Official Secrets Act, 1911, which throws upon 
a person accused of obtaining an unauthorised plan or document the 
onus of proving that he has not done so for a purpose prejudicial to the 
‘interests of the State. It also contains severe criticism of magistrates 
in their administration of the criminal law. No doubt much of this cri- 
ticism is well-founded, though the remedy which the author appears to 
favour—namely, the transfer of the bulk of criminal work to High Court 
Judges—hardly seems a practical one. 
The book is blemished ‘by some remarkable lapses of grammar, for 
instance on pp. 48 and 146. 
W. I. R. Fraser. 


GIBSONS CONVEYANCING. Fifteenth Edition, by ARTHUR WELDON, 
H. Gipson Rivineton, M.A. and J. F. R. Burnerr. The Law 
Notes Lending Library, Ltd. 1938. cvii and 766 pp. $2. 


Previous editions of this book have been well-known to generations 
of law students. A new edition has now appeared in the familiar green 
binding, but better printed than has been the case with some former 
editions. This improvement is by no means unimportant, since clear and 
attractive printing is of greater aid to the student than many law publishers 
seem to realise. 

The book has no particular pretensions to literary elegance; it sets 
out to give an accurate and clear statement of all that the student requires 
for the various academic and professional examinations in Conveyancing, 
with particular reference to the Solicitors’ Final, Pass and Honours, 
Examinations. Like all the works of these learned authors, it succeeds 
admirably in stating an immense amount of law concisely and in a readable 
" manner—indeed, it states so much that as the standard textbook for most 
university examinations it has generally been superseded by shorter works. 
For the Solicitors’ examinations, however, it is still indispensable. 

The new edition contains no fundamental changes. It still deals 
primarily with conveyancing of unregistered land, the treatment of regis- 
tered land being relegated to 65 pages at the end. It is suggested that this 
by no means reflects the comparative importance of registered and un- 
registered conveyancing at the present time, but no doubt the learned 
editors would justify themselves by pointing out that it does represent 
the comparative importance placed upon each of these branches by the 
papers in the Solicitors’ examinations. In reply it may be suggested that 
it should be the function of a textbook such as this not merely to enable 
the reader to pass his examinations but also to qualify him to practise 
the subject, and further that the nature of examination papers is largely 
influenced by the nature of the existing textbooks so that the learned 
authors might help to reform the examinations by reforming their book. 
This statement must not, however, be taken to suggest that the book is 
merely a ‘‘cram-book.” It is far more than that: any student that has 
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mastered its contents may be trusted as a more than adequate conveyancer 
so far as unregistered land is concerned, and as such he will no doubt 
continue to make good use of this book long after his student days are over. 

The new edition incorporates the effect on conveyancing of the Tithe 
Act, 1936, and of the many cases decided since the former edition. The 
editing has been thorough and accurate, but greater emphasis might have 
been laid on the important and surprising decision of Bennett, J., in Re 
Duce and Boot’s Contract, (1937), 53 I.L.R. 1000. The statement at pp. 
159 and 160 of the relation between the rule in Wheeldon v. Burrows and 
s. 62 of the Law of Property Act, 1925, is not entirely clear, nor, it is 
thought, entirely accurate; surely the true position is that the contract 
for sale interpreted in the light of Wheeldon v. Burrows determines what 
quasi-easements the purchaser is entitled to, while under s. 62 ali quasi- 
easements automatically pass to him unless expressly excluded in the 
conveyance either as originally executed or as subsequently rectified 
to give effect to the contract so interpreted. The index might also be 
improved, 

These, however, are but minor criticisms of a good book, well re-edited. 

L. C. B. Gower. 


RENT AND MORTGAGE INTEREST RESTRICTIONS. Seventeenth 
Edition, by the Editors of Law Notes. Law Notes Publishing Offices, 
1938. xxiv and 334 pp. 10s. 6d. net. 


A new edition of this extremely useful book has been rendered necessary 
by the passing of the Rent Act, 1938 {noted at p. 162 of the preced- 
ing number of this Review). It contains an introductory sketch of the 
various Rent Acts followed by the text of each of these copiously anno- 
tated. The book can be heartily recommended as an accurate and clear 
guide to all practitioners who’ have to find their way through the maze of 
statutory provisions and the cases which purport to interpret but seldom 
clarify them. The publishers are to be congratulated upon producing 
such a well-bound and clearly printed volume at such a reasonable price. 
But unfortunately the book bears signs of hasty proof reading, the index 
being poor, and certain of the cross-references in the text inaccurate. These 
are serious blemishes which greatly diminish the utility of a book of this 
nature. 

L. C. B. G. 


CASES ILLUSTRATING GENERAL PRINCIPLES OF THE LAW OF 
CONTRACT. Second Edition. By Sir Joun C. Mires and J. L. 
BRIERLY. Oxford: Clarendon Press, 1937. 21g, net, 

This is a new edition of the companion volume to Anson’s Contract, 
and it contains some important new cases. 


i 
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disposal of man to satisfy his unlimited wants as far as possible. 
All the wants of all persons can never be satisfied but we shall 
consider that the economic optimum has been attained when it is 
impossible to transfer any of the natural resources and human 
energies from the satisfaction of one want (say food) to the 
satisfaction of some other want (say shelter) without decreasing 
the total satisfaction obtained from the use of the given amount 
. of energy and natural resources. In order to solve this problem 
rigorously and realistically we should need to know the natural: 
resources of the economy, the size and characteristics of the popu- 
lation, the private property of each individual, the wants of each 
person and their order of preference, the state of technical know- 
ledge and the institutional framework within which the economic 
activities of the population are to be executed. If we had suffi- 
ciently detailed information about all these items we should be 
in a position to say exactly what economic events would take 
place. In the terminology of economics if we are given all the 
data we can fully determine the economic equilibrium of the 
system, If we also had detailed information of all future changes 
in these items we should be able to determine the “dynamic 
equilibrium” of the system and predict accurately all economic 
events in the future as well as in the present. It is to be stressed, 
however, that each one of these items, the given data which fully 
determine the quantities of goods and services produced and their 
distribution among individuals, is important in determining the 
final result and the existence of different sets of circumstances 
with respect to them would lead to different end-products. 

3. Though many studies have been made of the effects on an 
economy of changing population, of changing technical know- 
ledge (e.g. inventions), of changing tastes and so on it is very 
seldom that any analysis is made of the effects of changes in the 
institutional framework. The vast body of economic theory 
which has been built on the general principles outlined above’ 
has never concerned itself with such problems as “how would 
changes in the institutional framework affect equilibrium?” or 
“what particular institutional framework is required in order to 
achieve some desired position of equilibrium?” It is a surprising 
fact that Marxism with its stress on the importance of the social . 
structure of a community for the determination of production 
and distribution of goods has not stimulated economists to 
investigate these problems more thoroughly. Yet the importance . 
of the institutional framework cannot be said to be less than that 
of any other of the items enumerated above. Within this item 
we have all the ethical norms of the community, all social customs 
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and all laws concerning the relation of persons one to another and 
to the State. In fact, using rather a broad definition of the word, 
it comprises law. Law in this sense prescribes limits to the range 
of possible actions of individuals and thereby sets bounds to the 
ultimate equilibrium of the whole economy. It is therefore a very 
important weapon of economic control. While it is difficult to 
control changes in population, changes in tastes, changes in 
technical knowledge and so on it is very easy to make laws once 
they are considered desirable and so obtain some desired econ- 
omic situation; the question of the relationship between law and 
economics therefore assumes great importance. 

4. Law has another very important bearing on economics 
through its influence on uncertainty. Modern economics has come 
more and more to the view that the “expectations” of individuals 
are the determinants of economic actions and are therefore pre- 
dominant factors in the determination of economic equilibrium 
and the stability of equilibrium once it is reached. The entre- 
preneur, the lender of capital, the landowner, the worker and the 
consumer all act according to that plan which they think will 
yield the maximum return. In the complexity of the modern 
world most of the actual returns depend upon how accurately 
future events have been anticipated. The future is uncertain and 
each person has to estimate what is going to happen in the future 
in order that he may determine his actions to-day—and the esti- 
mates he uses are termed his “expectations.” Expectations can 
be placed into two separate categories, (2) expectations of natural 
events and technical developments (e.g. forecasts of harvests and 
estimates of improvements in television) which are largely beyond 
human control, and (b) expectations of the actions of other persons. 
Category (b) is obviously the most difficult to determine since we 
have not yet as much skill in predicting the actions of human 
beings as in predicting natural events and general scientific 
development. It is also the most important category because the 
majority of men are dependent for the success of their under- 
takings upon the actions of many other individuals, perhaps 
distributed in all parts of the world. In order to diminish the 
number of expectations required in the conduct of business man 
© has invented contracts. If two individuals bind themselves to 
fulfil some definite obligations to each other at some definite 
future date then certainty has taken the place of uncertainty in 
respect of these obligations. In order that every contract should 
be perfectly definite the law of contract has developed. Methods 
of enforcing agreements made between two parties have been 
specified in order that individuals may rely on the fulfilment of 
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their contracts. It is clear therefore that the law regarding com- 
mercial contracts plays a very important part in determining the 
degree of certainty which can be attained in business dealings and 
is therefore of the greatest importance for the efficiency and 
stability of the economy. It should be pointed out, however, that 
although the degree of certainty for individuals depends upon the 
laws of contract the degree of certainty which can be attained by 
the community as a whole is not affected but is entirely deter- 
mined by the extent of technical knowledge. The law of contract 
merely affects the smoothness with which equilibrium can be 
achieved. ; 

5. The economic system must be adapted to changing con- 
ditions and must incorporate new ideas if it is to attain the 
highest possible efficiency. It follows that its institutions must 
play an important part in this adaptation and that new laws must 
be made or old laws must be modified in the light of new develop- 
ments. Old laws may hamper the introduction of ideas and meth- 
ods of production which would result in definite improvements in 
economic efficiency. An example is available in the recent develop- 
ment of instalment seling—an institution which, through its 
effects on house building, has been mainly responsible for the 
recent recovery in this country. The introduction of instalment 
selling has revolutionised the sale of expensive durable goods. 
The consumer has been enabled to enjoy the fruits of his savings 
during the long period required for him to accumulate them. The 
production of such durable goods has been stimulated far beyond 
the level which would have been attained had the consumer had 
to save his capital before purchase could be made. Houses, 
motor-cars, pianos and wireless sets have been produced on a 
much greater scale largely because of the new idea of instalment 
selling. In addition saving; a necessary concomitant of increased 
production, has been stimulated by the possibility of hire- 
purchase. The introduction of instalment selling meant, however, 
that a body of law was required to establish it on a workable 
basis. The body of law in existence before the introduction of 
instalment selling has proved sufficient for the new idea to work 
but it was only recently that the problem of adapting the law to 
the requirements of instalment selling was tackled in a scientific 
manner. If the full benefits of technical and economic progress 
are to be reaped a quickly adaptable legal system is a necessity. 

6. The institutional framework becomes even more important 
when changes in the very foundations of the economic system are 
taking place. It is only by means of law that such changes can 
be made. One of the major problems before economists to-day is 
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the problem of whether such changes are necessary. Some 
economists argue that it is possible, by scientific planning, to 
obtain the optimum distribution of energies and natural resources 
and the optimum distribution of products among individuals. 
They argue that a planned economy would not only be quite as 
efficient as the laisser-faive economy in Britain to-day but that 
unemployment would be eliminated. On the other hand the 
opponents-of this view hold that, though theoretically the equi- 
librium which is automatically reached in a laisser-faire economy 
may also be worked out by planning, the practical difficulties in 
the way of planning mean that a planned economy is certain to be 
less efficient than a Jaisser-faire economy in satisfying consumers’ 
demands. The latter group do not imply that the Jaisser-fatre 
economy of this country at the present time with its monopolies, 
its cartels, its trade unions and other rigidities is perfectly effi- 
cient: they merely make the point that it is not yet possible in 
‘the present state of knowledge to obtain even the efficiency of 
this inefficient system by planning. There is, however, a serious 
inadequacy in this argument and its defects are becoming even 
more apparent in the present international situation. Ethical and 
strategical considerations have been neglected. It may well be 
that what loss in efficiency may occur when planning is adopted 
is more than counterbalanced by the fact that unemployment 
can be eliminated.? and that a planned economy would be much 
more able to organise on a war basis. The necessity for re- 
armament in this country and the need for industrial mobilisation 
has brought this question to a head and we have now to decide 
whether it is possible to stop at the partial planning which would 
be required to carry through industrial mobilisation or whether 
it: will be necessary to extend planning to all branches of 
economic life. 

Once it is decided that any particular economic system is to 
be preferred it is obviously desirable that the set of institutions 
in existence should be compatible with and favourable to that 
particular type of economy. In other words there is one optimum 
set of social and legal institutions to every type of economic 
system, be it feudalism, competitive capitalism, communism or 
‘fascism. The importance of the relationship between law and 
economics is made obvious when we turn to this vexed question 
of planning v. laisser-faire. For, assuming that a planned economy 
is considered to be desirable and that the present economy is to 
be transformed into a planned economy it is obvious that such 


? Since every person can be ordered to do something even if it is a superfluous 
task; or hours of work can be adjusted so that every individual is employed. 
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transformation can only be carried out by means of new laws and 
new institutions. Planning implies dictation where necessary and 
this implies restrictions upon the field of actions of the individual. 
This in turn implies definite laws relating to what the individual 
may do, may not do and must do. If planning is to be the next 
development of man’s organisation for production the importance 
of law in economic life will be enormously increased and the 
formation of laws will need a much deeper knowledge of economics. 

The significance of the relationship between law and economics 
has not been clearly recognised in the case of a Jaisser-faire 
economy. The precise nature of the legal and institutional frame- 
work most suitable to such an economy has never been worked 
out. Perhaps it is because the idea of a laisser-faire economy is 
closely linked with the idea of the absence of any restrictions 
in the economic field. Yet it is obvious that once “perfect com- 
petition” has been found desirable and clearly defined the law 
should ensure the actual attainment of “perfect competition ” in all 
markets. Any attempts by individuals or groups of individuals to 
introduce monopoly should be frustrated and any possible legisla- 
tion to ensure the rapid adjustment of the markets to variations 
in economic data should be made. The law should be so framed 
that it would allow the smoothest possible working of such a 
competitive system. 

Similarly if it is thought desirable that the economic system 
should be partially planned there is still the problem of designing 
that legal system which will best guide the economy along this 
road. It is clear, therefore, that whatever the outcome of the 
controversy concerning planning the legal system will have to be 
designed ‘in the closest possible alignment with economic theory 
and this “economic law” as it might be called will occupy a 
central position in the institutional framework whether we “plan” 
for laisser-faire or for a planned economy. 

7. One might be tempted to suppose, from this argument, that 
law should be consciously designed to serve economic ends alone. 
That once a type of economic system is chosen an optimum frame- 
work of law should be erected to render the attainment of the 
economic equilibrium as speedy and frictionless as possible without 
` regard to any other criteria. But this ignores ethical andstrategical - 
factors. It may be that some efficiency would readily be sacrificed 
for equity or in order to obtain certain advantages for the whole 
community which would otherwise be unattainable. Thus it may 
be thought desirable to have Agricultural Marketing Boards 
which, though they mean decreased economic efficiency, mean a ' 
certain measure of self-sufficiency in time of war. It may also be 
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thought desirable to preserve the railways in face of competition 
from the road merely because of the strategic advantages. The 
final conclusion to be reached is, then, that the system of law 
should be drawn up so that in general the economic ends of the 
community are realised with the minimum possible expenditure 
of energies and resources, but that deviations from this principle 
are in order as long as the economic costs of the deviations are 
equated to the value of the advantages to be gained strategically 
or ethically. 

8. The adoption of this point of view concerning the relation- 
ship between law and economics means a critical examination of 
present methods of law-making. There can be no doubt that the 
existing procedure does ensure that economic considerations do 
play an important role in the drawing up of laws and in their 
enactment. This is not the place to examine this procedure in 
detail. But there is no doubt also-that many economic implica- 
tions of legislation are not discovered by any a priori reasoning 
but are discovered empirically—and painfully—after their enact- 
ment. A few examples of economic effects of legislation may 
illustrate this point. In all cases it is difficult to imagine that these 
effects were in the minds of those who made and those who passed 
` these laws. 

The Milk Marketing Scheme is an instance of the suppression 
of free competition for socio-ethical and strategical reasons. But 
it would be thought that, even though the quantity of milk 
produced and-the prices at which it is to be bought and sold are 
fixed in the interest of the farmer, the actual distribution of the 
milk should be left to free competition in order that the distribu- 
tion may be handled by the most efficient firms. Under the exist- 
ing legislation the distributor must sell milk at the prevailing price 
in the district (fixed by the Board) yet the Co-operative Society 
is permitted to give a dividend on milk sales. It is true that other 
distributors are permitted to allow the same dividend as the 
Co-operative Society if they wish but they must not allow more. 
In other words one distributor is unrestricted in the reduction of 
price he may make while his competitors may only reduce prices 
as far as he does. There is an additional effect of this regulation. 
Since the Co-operative dividend is announced only quarterly it 
follows that another distributor must promise an unpredictable 
reduction in price for a period of three months if he wishes to 
compete’on equal terms with the Co-operative Society. These are 
conditions of uncertainty which are certain to create very grave 
problems for other distributors and which seriously penalise them 
when competing with the Co-operative Society. This is a case 
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where one small section of a law has caused considerable inequality 
between competing firms in an industry and may have appre- 
ciable effects upon economic efficiency. 

Another interesting repercussion of the law occurs in connec- 
tion with rates and unoccupied houses. At present the law frees 
the owner of an unoccupied house from the necessity to pay rates. 
This has had the effect that a house which cannot be let at a rent 
sufficient to pay rates and cover maintenance expenditure and 
ground rent remains unoccupied. From the economic and the 
social point of view this is undesirable. The house is in existence 
and as long as it is not more profitable to demolish the house and 
build some other structure it should be let to any family unit 
willing to pay maintenance expenditure. 

Finally an instance was given before Section F of the British 
Association this year when a paper was read on the problem of 
road v. rail transport.* A convincing account was given of the. 
unfortunate effects of recent legislation concerning competition 
between road hauliers and the railways. It was pointed out that 
very often the most economical form of transport was road 
transport but that the actual effects of the legislation had been 
to prevent the full development of road transport in favour of 
rail transport. Such an uneconomic view was taken by the 
Tribunal that lower charges could not be adduced as proof of the 
greater suitability of road transport when applying for licences 
and an application for permission to run additional vehicles had 
to include proof of actual orders necessitating additional vehicles 
for their execution. This is a case where the economic conse- 
quences of the law may prove very serious for industry as a whole 
since transport costs are extremely important in determining the 
qualitative development of industry and its location. It is 
. obviously necessary that the precise implications of such legisla- 
tion should be made clear before judgment is made whether the 
economic cost of the preservation of the railway system is over- 
balanced by the strategic advantages which will accrue. 

9. Economic problems such as these are certain to arise 
whenever regulations (direct or indirect) are imposed upon 
economic activity. And, unless unforseeable and perhaps un- 
desirable repercussions are to follow, it is clear that a very careful 
scrutiny of any proposed legislation of this nature must be made 
by lawyers who are at the same time expert economists. The 
economic cost of any ethical or strategical advantages of proposed 
legislation must be very carefully estimated before the law can 


* The Economics of Road Haulage since the Rail and Road Traffic Act of 1933, 
by Gilbert Walker. 
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2 even be considered and the lawyer must then perform the function 
' .of blending the requirements of the economic system with the 


‘> social and ethical requirements of the day. To do this he. must 


“have a clear knowledge of the effects of this or that restriction 
“upon the economy. His economics must be impeccable. Either 
we are to require some such lawyer-economist to prepare the law 
` or'there must be somie.machinery whereby the lawyer on the one 
-hand.and the economist on the other. can collaborate in the 
` elaboration of law. It is only then that the economic ends and 
Sue ethical ends of society will be reconciled. 


H. W. ROBINSON: 
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“FAMILY” LIFE INSURANCE POLICIES 
UNDER THE MARRIED WOMEN’S 
PROPERTY ACT, 1882 


HE recent case of Re Sinclair's Life Policy, [1938] 3 All 

E.R. 124, once again illustrates the need of some revision 

of the law relating to what are sometimes known as “family” 
or “matrimonial” life policies. A change was foreshadowed, it 
will be recalled, in the last report of the Law Revision Committee,! 
and it may be useful at this time to examine the historical develop- 
ment of these policies and to inquire whether the Committee’s 
recommendations are necessary and sufficient. 

The present law on the point is contained in s. rr of the 
Married Women’s Property Act, 1882, which was aimed at creat- 
ing, or at least confirming, a simple method whereby one spouse 
might make some provision for the other spouse and children on 
his or her death. In most cases the wife and children are finan- 
cially dependent, at least partially, on the husband, but it must 
not be forgotten that the death of a wife who renders ordinary 
household services to her husband and family, may cause the 
husband considerable expense in the future, and to that extent he 
is also dependent on her. 

The simplest way of effecting this object is by insuring the life 


of the spouse upon whom the others are dependent, but an ordinary’ 


policy of life insurance would not be sufficient, for on the insured’s 
death these dependants might find the whole of the insurance 
moneys swallowed up in payment of debts. Consequently a prac- 
tice grew up of inserting a rather elaborate declaration of trust in 
the policy, in which the insured solemnly stated that he constituted 
himself and his executors or administrators trustees of all moneys 
to be paid under the policy, for certain named persons, being 
those whom he wished to protect. The result of this, of course, 
was the same as if he had executed a declaration of trust for a 
similar sum then belonging to him, and, provided it was not a 
fraud on creditors, the beneficiaries were protected to that extent. 

Of course, the ability to benefit under a declaration of trust 


of insurance moneys was not limited to husbands, wives, and . 


children of the insured; a man might quite as well effect such a 
policy for the benefit of a favourite nephew, his mistress, or an old 
servant, etc., but as it is generally recognised that a man’s first 
duty is to his wife and children, there was a strong feeling that such 
policies should be encouraged. 


1 Sixth Interim Report; Cmd. 5449. 
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The need for this type of policy has never been so urgent 
amongst the upper classes, whose children and wives enjoy the 
protection of marriage settlements, and who do not suffer so much 
financially on the loss of a breadwinner as those whose incomes are 
less ample. But on the other hand the poor man is less able to 
take all the necessary steps to see that this declaration of trust 
was well-drawn and watertight. Consequently it soon became 
plain that if this practice was to have its fullest use the form of 
the policy must be simplified, so that the poor as well as the rich 
might be enabled to provide for their dependants, each to the best 
of his ability. How far the present enactment attains that end is 
a question that must be deferred till later, and in the meantime it 
` is proposed to recount, very briefly, the development of this 
practice. 

The first legislation on this point appeared in 1870, and in a 
case which came before the Courts soon afterwards, Mellish, L.J., 
referred to the position at common law.? He said: 


“Supposing that before the Act a married man had 
effected a policy on his own life, it might be doubted whether, 
before the Act, a simple declaration on the face of the policy 
that it was for the benefit of his wife and for his children, would 
have been sufficient to make a trust for the wife and children, 
But anybody could, without any difficulty, have, either by 
the same instrument or by another instrument, expressed 
and declared a trust for the benefit of the separate use of 
the wife, and after the death of the wife for the use of the 
children.” 


The relevant section in the Married Women’s Property Act 
of 1870, then, was aimed at simplifying this practice, and ran as 
follows: 


“A policy of insurance effected by any married man on 
his own life, and expressed, upon the face of it to be for the 
benefit of his wife or of his wife and children or any of them, 
shall enure and be deemed a trust for the benefit of his wife 
for her separate use and of his children or any of them 
according to the interest so expressed, and shall not, so long 
as any object of the trust remains, be subject to the 
control of the husband or to his creditors, or form part of his 
estate,’’8 


This was obviously a very valuable protection, and it was 
gained simply by confirming the decision in Tomlinson v. Gill 


2 Holt v. Everall (1876), L.R. 2 Ch.D. 266, at p. 275. 
3 33 & 34 Vict. c. 93, S. 10. 
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(1756), Amb. 330 (27 E.R. 221)4 so far as the policies affected 
by the Act were concerned. The beneficiary was to be permitted 
to enjoy a vested right in a contract made by two other people: 
in the contract, it should be noted, and not in the policy moneys, 
“a policy of insurance ... shall... be deemed a trust.” 

It will be observed that this section refers only to insurances ' 
effected by a husband on his own life. Griffith’s Married Women’s 
Property Act says:® 


“Before that Act, policies were rarely effected (by married 
women) owing to the incapacity of the wife to contract, except 
as the agent of her husband, and subject to his right to adopt 
her contracts for his own advantage.” 


But as the emancipation of women progressed, and their con- 
` tractual capacity increased, this provision ceased to be adequate, 
as was shown in Re Burgess’ Policy (1916), 85 L.J:Ch. 273 (sub: 
nom. Lee v, Scottish Union, etc. (1915), 113 L.T. 443) which,® 
in spite of its late date concerned a policy effected under this Act. 
There a married woman, in a policy insuring her life, stated that . 
she desired it to be in terms of this Act, for the benefit of her 
children, but it was held that this was not sufficient to create a 
trust for the children, giving them a vested right of property in the 
policy moneys, and that a bequest of the moneys to some only of 
the children was good. 

Consequently this enactment, though it still continued to 
govern policies taken out while it was in force, was succeeded in 
1882 by s. 1x of the Married Women’s Property Act, 1882,’ 
the terms of which, so far as they are relevant are: 


“A policy of insurance effected by any man on his own 
life, and expressed to be for the benefit of his wife, or of his 
children, or of his wife and children, or any of them, or by any 
woman on her own life, and expressed to be for the benefit of - 
her husband, or of her children, or of her husband and children, 
or any of them, shall create a trust in favour of the objects 
therein named, and the moneys payable under any such policy 
shall not, so long as any object of the trust remains’ unper: 

` formed, form part of the estate of the insured, or be subject 
to his or her debts.” 
4 This was the first case in which it was recognised that a third party might 


acquire an enforceable right under a contract made for his benefit by two others. 
See A. L. Corbin, “Contracts for the Benefit of Third Parties” (1920), 46 L.Q.R., 


. Page 12. 


5 sth ed. (1883), at p. 82. 
€ Following Cleaver v. Mutual Reserve Association, [1892], . 1 Q.B. 147, as to 
which see post. 
7 45 & 46 Vict., c. 75. 
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The main effect of this rather cumbrous language would seem 
to be to extend the privileges enjoyed by a husband under the 
former Act to a wife. A further difference was pointed out in 
Cousins v. Sun Life Assurance Society, [1933] Ch. 126, to be the 
addition of the word ‘“‘unperformed,” referring to the objects of 
the trust. The phrase “any object of the trust remains” in the 
former Act had been held to refer to persons® but the insertion of 
this extra word made it clear that the phrase was intended to 
refer not to the beneficiaries, but to the purposes of the trust. 
In that case it was held that a policy taken out in pursuance of 
‘the section and expressed to be for the benefit of a named wife 
gave her a vested interest, which passed to her personal repre- 
sentatives and not to her husband, on her predeceasing him. It is 
submitted that the mere fact that the wife is named cannot, under 
ordinary circumstances, make any difference, for if a gift to a 
person is to take effect in possession, the donee must be certain, 
and a policy taken out by a husband and merely said to be for the 
benefit of “my wife,” must give her a vested interest just as 
certainly as if she were named.’ 

At first sight this submission is hard to reconcile with Re 
Browne’s Policy, [1903] 1 Ch. 188. In that case it was held as a 
fact” that the reference to “my wife” in that policy was intended 
by the insured to mean such wife of his that might be living at his 
death. The deciding factor, in all cases, must be the intention of 
the insured, as extracted from the wording of the policy. The 
description “my widow” obviously means “my wife living at 
- my death,” but plain references to “my wife” must in most cases, 
it is thought, mean the insured’s wife at the date of the proposal. 
It is, of course, a pure question of fact in each case. 5 

If this, then, be the true construction of the Act of 1882 (and 
on this point the better opinion, so far as a husband’s policy is 
concerned, is that it does not differ from the 1870 Act: see per 
Lawrence, L.J., in Cousins v. Sun Life, etc. (supra) at p. 173), 
it would appear that a case such as Re Burgess’ Policy (supra) 
would have been decided the other way had it been a husband’s 
policy, or had it arisen on the same facts under the later Act. 
. Some of the language of Swinfen Eady, J., in Re Parker's Policy, 
` [x906] z.Ch.D. 526 (in which he purported to follow Re Browne's 

8 Robb v. Watson [1910] 1 I.R. 243; followed in Re Collier, [1930] 2 Ch. 37: 
. (both disapproved in Cousins’ Case). Contra, Prescott v. Prescott, [1906] 1 I.R. 155. 

°? Thisis soin U.S.A. The Restatement of the Law of Contracts, in such a case, 

considers the beneficiary to have a vested interest. See Arts. 142 and 143. 

10 Or at least it was assumed by the Court of Appeal, in Cousins v. Sun Life, 

etc., to have been decided in fact. Otherwise, it is submitted, they would have 


overruled the case. See per Lord Hanworth, M.R., at p. 135, and Lawrence, L.J., 
at 138. z z 
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Policy (supra), seems unnecessarily wide, but the actual decision, 
that a second wife was entitled to policy moneys under a policy 
made by a husband pursuant to the 1870 Act for the benefit of the 
insured’s widow and children, reserving to himself a power of 
appointment which he had exercised in favour of the second wife, 
is quite consonant with the suggestions advanced above. 

Further support for the theory that an ordinary policy under 
these Acts confers a vested interest upon the beneficiaries is given 
by Re Griffiths’ Policy, [1903] 1 Ch.D. 739, where the policy, taken 
out in 1877, was said to be “for the benefit of (the insured’s) wife 
or if she be dead between (sic) his children in equal proportions,” 
and after his first wife’s death the insured married again and was 
survived by the second wife, four children of the first marriage, 
and one of the second. It was held that all the children were 
entitled, to the exclusion of the second wife. 

The result of all these cases may be summed up as follows: 
Apart from Statute, a policy which was on the face of it, merely 
stated to be “for the benefit” of anyone other than the insured, 
conferred on that other no actionable right at all; under the 1870 
Act such words, when used by a husband of his wife and/or 
children, whether by name or not, in a policy on his own life, 
gave such beneficiary an immediate vested right which could not 
be divested unless the husband had expressly reserved such a 
power (in other words, the beneficiary’s rights accrued as soon 
as the policy was effected) ; and under the 1882 Act, which is still 
in force, the same power was extended to a wife insuring her life. 

It is noteworthy that in this field, as in so many others, the 
Legislature has pointed to a forward path, which the Judiciary 
has been reluctant to follow. Even before this question had 
attracted the attention of Parliament, it would have been quite 
possible for the Courts to have extended an actionable right to 
the beneficiary of a policy, and on good authority, for already, in 
1876, when Mellish, L.J., denied the existence of such a right,“ 
the principle of holding third-party rights in trust was well estab- 
lished in equity,! and a clear recital in a policy that it was to be 
for the benefit of another would surely have justified the applica- 
tion of this theory. Much more so could this have been done in 
Re Burgess’ Policy (or Lee v. Scottish Union, etc.) (supra) where - 
the wife’s reference to the Act of 1870, though that was in terms 
restricted to husbands’ policies, was strong evidence that she 
intended to create a trust in favour of all the children. However, 


x Holt v. Everall (supra). 

12 See Tomlinson v. Gill (supra,) Gregory v. Williams (1817), 3 Mer. 582 
(36 E.R. 224); Fletcher v. Fletcher (1844), 4 Hare 67 (67 E.R. 564), and other 
cases cited by Corbin, op. cit. 
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no attempt was made to persuade the Court to apply the trustee 
theory, and it can only remain a matter for conjecture whether, 
if it had been, the decision would have been the same. 

Suppose at the present day, 2 man took out a policy on his 
life, in which he expressly stated that he did so for the benefit of 
his nephews X and Y, in the same way as, under the Act of 1882, 
he might do so for the benefit of his children. It is undeniable that 
by a properly worded declaration of trust the insured might create 
such an immediate interest in X and Y, and why should not these 
words be sufficient to effect the same purpose? The nephews could 
not call in the aid of the Statute as such, but surely it could be 
urged to the Court that the relevant section of the Act would have 
to be read as part of the policy? A question something like this 
was raised in Re Engelbach’s Estate, Tibbets v. Engelbach, [1924] 
2 Ch. 348, but not satisfactorily settled. There, in a proposal 
for an endowment policy, there appeared against “Name, etc., of 
Proposer” the words “E.C.E. for his daughter M.N., aged one 
month,” and the policy provided that a certain sum was to be 
paid to M.N. if she survived a certain date, but if she did not, all 
premiums were to be repaid to E.C.E. The policy, it will be noted, 
was taken out by the father on the life of his daughter, and so was 
not within the Statute at all, and further, it appears from the 
language used by Romer, J., that he did not treat the case as one 
of life insurance at all, but one of pure endowment, which he 
assumed was not covered by the Act. The daughter survived 
the named date and was paid by the insurer, but it was held that 
the father’s representatives were entitled to recover the money 
- from her. Romer, J., said that it followed from Cleaver’s Case 

(post), “that the mere fact that the policy moneys are expressed 
to be paid to somebody other than the assured. does not make the 
assured a trustee of the policy or of the policy moneys for the 
person so nominated” (at p. 353). But if, by reference to the Act, 
he had demonstrated that it was his intention to create a trust, 
would that not entitle the beneficiary to receive the money?" 

18 In this he was wrong: Ioakimidis v. Hartcup, [1925] 1 Ch. 403. 

M It is difficult not to agree with the conclusion reached by Professor Corbin 
regarding this case. “There is even greater difficulty in understanding how the 
Court could, with a good conscience, take the money away from the daughter 

- after the insurer had exactly performed its contract by paying it to her, and give 
it to the executors of the will of the insured, who by the express terms of the con- 
tract were to get only the return of the premiums, and that sum only on an 
express condition that was never fulfilled.” (Op. cit. p. 39.) 

In a case mentioned in Re Engelbach the same result was reached by a different 
method. This wasin Re a Policy of the Scottish Equitable Society, [1902] 1 Ch. 282, 
where A effected a policy on his own life “for behoof of B,” a stranger. B pre- 
deceased A, and on the latter’s death it was held that as A had paid all the pre- 


miums and there was no presumption of advancement between them, B was a 
constructive trustee for him, and that though B’s representatives were entitled 
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_ In view of the recent decision in Re Clay’s Policy of Assurance ; 
Clay v. Earnshaw, [1937] 2 All E.R. 548, it appears that this ques- ` 
tion must now be definitely answered in the negative. In that 
case a husband, in pursuance of the 1882 Act, effected a policy on 
his life, which was stated to be for the benefit of his wife, and if 
she were dead when the policy moneys became payable, for the 
benefit of his named daughter, and if she were also dead, for his 
executors, administrators or assigns. The daughter was an 
adopted child, but there had been no legal adoption under the 
Adoption of Children Act, 1926.% The insured sought a declaration 

- that the daughter had no beneficial interest in the policy moneys, 
and Farwell, J., held that the expression “children” in s. rx of 
the Married Women’s Property Act, 1882, must be strictly con- 
strued, and was limited to lawful children of the insured. He was 
pressed to read a trust for the daughter into the policy in- 
dependently of the Act, but this he refused to do, being of the 
opinion that the matter was already decided by Re Engelbach’s 
Estate, from the headnote of which he quoted: 


“An endowment policy taken out by a person in his own 
name for the benefit of his daughter, to mature on her attaining 
a specified age, creates no legal estate in the daughter, and she 
cannot sue on the contract, nor does the assured thereby ` 
constitute himself a trustee for his daughter of the policy and 
of the moneys payable thereunder. If, therefore, the assured 
dies before the policy matures, the policy moneys belong, not 
to the daughter, but to the estate of the assured, and must be 
paid to his executors.” 

But there is one difference between that case and Clay’s Case, 
and that is that in the former it was not absolutely certain, though 
very probable, that the father intended the policy to be for the 
benefit of the daughter. In that’case Romer, J., said: 

“In the proposal form Mr. Engelbach, the father, did not 
say that he was effecting this policy for the benefit of his 
daughter but said that he was making the proposal for his 
daughter. ...I think that the words of the proposal really 
mean... that the father entered into this contract in his own 
name and on his own behalf, but for the benefit of his daughter.” 
(Pp. 255-6.) 

It is doubtful whether these words indicate anything more than 


` to receive payment of the money, they were bound to hand it over to A’s repre- 
sentatives. So that instead of the insured being considered a trustee for the 
beneficiary, as has been the point at issue in all the other cases, here, the bene- 
ficiary, or rather the nominee, for there was no evidence that the policy was taken 
out for the benefit of B, was held to be a trustee for the insured. 
15 16 & 17 Geo, V. c 29. 
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the doubt that was obviously in the learned judge’s mind, but a 
not unlikely explanation of them is that he regarded the father as 
investing the money with the object that it should return to him- 
self, but with a kind of note for his own use, to employ the pro- 
ceeds on behalf of his daughter. But in Clay’s Case there can be 
no possible doubt that the insurer intended the moneys to go 
directly to his adopted daughter if she were alive and his wife 
dead when they became payable. Consequently the analogy is 
not a very good one. 

Nevertheless the decision stands, and has been followed 
{though by the same learned judge) in Re Sinclaty’s Life Policy, 
[1938] 3 All E.R. 124. There S. took out an endowment policy 
on his own life for the benefit of his godchild, to whom, at the 
expiration of seventeen years, the policy moneys were to be paid; 
but if, before this time, the godchild died, they were to be repaid 
to S. or his estate. S. died before the policy matured, and in 
accordance with its terms, it was continued to maturity without 
further payment of premiums, when the moneys were paid into 
Court to await a decision whether the godchild, who was still an 
infant, or S.’s estate was entitled to them. Farwell, J., held that 
S. had not constituted himself a trustee for the godchild, and that 
the moneys remained part of his estate, a decision at which he 
expressed regret, for it was common ground that S. intended the 
policy to be for the benefit of the godchild, and he had no doubt 
that “had S. lived till the policy matured, the money would in 
fact have got into the possession of the infant.” 

In view of these two cases, it must be taken as settled that The 
Married Women’s Property Act will be strictly construed on this 
point, and further that there is no place here for the operation of 
the “trustee” principle of equity. Why this should be so it is hard 
to say, for it was undoubtedly the realisation by Parliament that 
it was desirable for persons to insure their lives for the benefit 
of those to whom they stand 7m loco parentis that led to the passage 
of the sections we have been discussing. It has been repeated again 
and again, mainly in the Chancery Division, where the judges are, 
by training, perhaps even more conservative than most lawyers, 
that apart from these Acts, a simple declaration that a policy is . 
- for the benefit of another will not give that person any interest in 
the policy. The insured can, it is true, effect this object by 
incorporating in the policy a properly worded declaration of trust, 
but it has been truly pointed out that the average man does not 
consult his solicitor as to the language of a life policy, and some 
simple but effective provision is necessary. Farwell, J.’s decision 


10 See, however, post p. 275. 
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that the protection of the existing Act is to be strictly limited to 
lawful children of the assured is out of harmony with modern 
developments in other fields of the law,’ and a wide extension of 
the present bénefits to other persons is needed. 

But there are two other cases which ‘should be neon 
before entering upon a discussion of proposals for revision of the 
law. The first is the rather remarkable one of Cleaver v. Mutual 
Reserve, etc., Association, [1892] 1 Q.B. 147, which concerned a 
` policy taken out by a husband after 1882, under which a sum was 
to be paid to his wife if living at his death, and if not, to his per- 
‘ sonal representatives. The wife was convicted of murdering her 
husband, and the Court held the husband’s representatives entitled 
to the moneys.. Here it will be observed that the money was to be 
paid to the wife only if she survived her husband, and, her interest 
being contingent, public policy prevented it from vesting when 
it otherwise would. What would have been the position if, as in 
Cousins v. Sun Life, etc. (supra), the policy had merely been 
expressed to have been “for the benefit of my wife,” so giving her 
a vested interest immediately on completion? Would this rule of 
‘public policy have divested her title, or would her assignee have 
been entitled to the money? This is a point which was not con- 
sidered by the Court of Appeal in Cleaver’s Case, and it might be ` 
argued in such a case that the wife was not seeking to obtain 
something by her crime, but merely to accelerate the reduction 
into possession of something already vested in her. Lord Han- 
worth in Cousins’ Case said: 


“It would seem from those words” (the reference to the 
Act of 1882, which was similar in both cases) “that she took a 
vested interest in the policy moneys when the. policy was 
created, and I have looked in vain for any statement introduc- 
‘ing a contingency to riegative the creation of a vested interest 
in favour of the named wife.” (At p. 134:) 


But in spite of that, common sense urges that the decision in 
Cleaver’s Case is correct, and it is submitted that a similar verdict 
in the hypothetical case suggested could be supported too, on the 
ground that the trust created by the policy would become un- 
lawful and unperformable on the wife’s crime, and the subject , 
matter of the trust would result to the creator, or in this case, to 
his representatives. 


Y E.g. adopted and even illegitimate children are now permitted to benefit 
under the Fatal Accidents Act (1846), and the Workmen’s Compensation Act, 
1925. See Halsbury (Hailsham edn.), Vol. XVII, pp. 584-5 for references. The 
Inheritance (Family Provision) Act, 1938, extends to adopted children. 

38 This view is supported by Re Pitts; Cox v. Kilsby, [1931] 1 Ch. 546, and 
Re Sigsworth; Bedford v. Bedford, [x935] Ch. 89: qv. 
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The other, a recent case which shows a much more liberal 
attitude than many mentioned above, was Re Gladitz; Guaranty 
Executor: Co. v. Gladitz, [1937] Ch. 588, in which Bennett, J., 
decided that an accident insurance policy, providing for payment 
only if the insured died in certain circumstances, was a life 
insurance policy, and also that a memorandum on the policy 
noting that all claims should. be payable to the wife, if she were 
alive, was sufficient to bring the policy within the Act. The in- 
surer promised payment not only on the death of the insured, but 
also on his suffering certain injuries; but the memorandum, it 
should be noted, referred to “all claims under the policy.” A 
question that was not discussed was whether, on the husband’s 
suffering the type of injury insured against but still living, he or 
his wife would be entitled to receive payment from the insurer. 
The learned judge said, “The claim of the wife rests on the pro- 

. visions of s. 1r of the Married Women’s Property Act, 1882,” 
which was perfectly true, and if on his death the policy was held 
by virtue of that Act to amount to a declaration of trust in her 
favour, surely in the absence of something excluding such an 
interpretation, the policy should have the same effect in all cases, 
whether the insured were alive or dead. And if that is the case, 
it seems that the oft-repeated statement that apart from relation- 
ships arising under the Act, a recital in a policy that it is made for 
the benefit of another has no effect, cannot be regarded as 
universally true; and that when those words can be shown, either 
by reference to the Act or otherwise, to mean that the insured 
intended to create a trust for that other, whatever be the relation- 
ship between them, there may be occasions when the Court will 
uphold that other’s right to the policy moneys. 

We may now turn our attention to the Law Revision Com- 
mittee’s recommendations. Pages 25-30 of their Sixth Interim 
Report! are devoted to a discussion of third-party contracts in 
general, and though in the end they report that they are not in 
favour of a general extension of the “trustee” principle to meet the 
difficulties of third parties, they arrive at the conclusion that that 
principle is‘the best way to settle such problems as arose in Re 
Engelbach’s Estate (supra). From one point of view this is 
surprising, for life insurance was one of the fields in which equity 
resolutely refused to. adopt this principle; but a little con- 
sideration shows that their general recommendation! would not 
be altogether satisfactory for this type of insurance policy, where 


3 Cmd, 5449. 

20 See ante. 

21 Which adopts the principle of giving a right of action by assignment rather 
than by the use of a trust. 
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simplicity is essential. The main difficulty in Engelbach’s Case, 
as the Report points out, was that the policy there was not ex- 
pressed to be for the benefit of the child, and legislation on the 
lines of the general recommendation would not have helped 
her claim. Consequently they recommend that 


“the provisions of s. rr of the Married Women’s Property 
Act, 1882, should be extended to all life, endowment and 
education policies in which a particular beneficiary is named.” 


This is a dual extension of the equitable trustee principle as 
adopted by s. 11 of the Married Women’s Property Act, 1882, 
namely 


(x) as regards the type of policy; to include all life, endow- 
ment, and education policies, and 

(2) as regards the beneficiary; to cover any policy of 
the above types “in which a particular beneficiary is 
named,” 


This last word is highly suggestive, but it is not absolutely 
clear what the Committee meant by it. Is it their intention merely 
. to widen the scope of that section so as to bring within its terms 
persons other than the spouse and children of the insured? Or 
do they intend to widen its language so as to include also any 
beneficiary who is merely named and no more? The ambiguity 
lies in the word “beneficiary,” for they have not made it clear 
whether they regard as such only a person for whose benefit a 
policy is expressly said to have been made, or also one who is 
merely named in the policy, as in Engelbach’s Case. It is sub- 
mitted that the latter is the more likely answer, for two 
reasons— 


(1) The declared object of this special recommendation 
was. to overcome the difficulties in cases like Engelbach’s, 
and it is only this interpretation that will do so. 

(2) The language of that section is “a policy . . . expressed 
to be for the benefit of ...” etc. In what way does this differ 
from a contract which “by its express terms purports to confer 
a benefit...,” etc. (being the language used in their general 
recommendations)? And if the law regarding a beneficial . 

- insurance is to be exactly the same as that governing any other 
type of beneficial contract, why bother about making a 
special recommendation to deal with it? 


If this submission is correct, legislation implementing the 
Committee’s recommendation on this point will immensely widen 
the scope of what can really no longer be called “family” policies; 


Can ees re fe oes +t 
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not merely. so as to include classes of beneficiaries which the present 
Act does not cover, but also in respect of those which the present 
_Act doés cover. The result will be a statutory extension, to limits 
- unattainable by equity, of that trustee principle which the Com- 
mittee, unanimously agreed should not be extended generally. 


BY itn hawks DEE l -A. M. FINLAY. 
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SURVIVAL OF CAUSES OF ACTION 


Introductory 


HE object of these notes is to consider the effect of the 

wide general principle relating to survival of causes of 

action where one of the parties is dead laid down in s. 1 
of the Law Reform (Miscellaneous Provisions) Act, 1934, on cer- 
tain specific causes of action. The object of this statute was to 
free English law from the trammels of the archaic and inconvenient 
principle that actio personalis moritur cum persona which, apart 
from most actions based on contract and subject to certain 
statutory exceptions, caused the abatement of all personal 
actions on the death before judgment of either plaintiff or defen- 
dant. To effect this purpose the Act provided that on the death of 
a person on or after 25 July, 1934, all causes of action (other than 
for defamation, seduction, inducing one spouse to leave or remain 
apart from the other, and adultery) subsisting against or vested 
in him, survive against or for the benefit of his estate. It will be 
seen that the Act is in the widest terms and prima facie would 
seem to operate to save causes of action which abate, not as a 
result of the operation of the maxim actio personalis moritur cum 
persona, but for some other unconnected reason, It is submitted, 
however, that a narrower construction of the Act must be taken 
in accordance with the rules laid down in Heydon’s Case.‘ The 
Act was passed to remedy a particular mischief and defect in the 
Common Law and ought not to be given a wider construction 
than is necessary for that limited purpose.? 


1. Breach of Promise of Marriage 


Under the law in force prior to 25th July, 1934, the action for 
breach of promise of marriage gave rise to some difficulty. The 
difficulty lay in the anomalous and hybrid character of the action. 
The action is based on the hypothesis of a broken contract, yet is 
attended with some of the special consequences of a personal 
wrong; damages may be given of a vindictive and uncertain 
kind, not merely to repay the plaintiff for temporal loss but to 
solace the injured feelings of the plaintiff and to punish the 
defendant in an exemplary manner.’ These peculiar characteris- 
tics became of prime importance in considering whether an action 
was maintainable against the estate of the deceased promisor or by 

1 3 Co. Rep. 8 (a). 

2 Cf. In Re C., [1937] 53 T.L.R. 995, where Luxmoore, J., gave a limited 
construction to the words “prohibited degrees of consanguinity” in s. 2 (r), of 


the Adoption Act, 1926, in the light of the policy of the Act. 
® Cf. Bowen, L.J., in Finlay v. Chirney, 20 Q.B.D. at p. 504. 
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the personal representatives of the deceased promisee. From 
an early date it has been recognised that the maxim actio personalis 
moritur cum persona had no application to actions based on con- 
tract. Thus, in Wheatley v. Lane it was said that “the maxim 
never extended to personal obligations founded on any obligation, 
contract, debt, covenant or any other duty to be performed.” On 
the other hand, even a breach of contract would die with the 
parties if and so far as it was a purely personal injury without 
any direct or consequential pecuniary loss.’ It was substantially 
on this principle that Lord Ellenborough, C.J., in Chamberlain v. 
Williamson? refused to allow an action for breach of promise of 
marriage to be sustained by the personal representatives of the 
deceased promisee. “Executors and administrators are the 
representatives of the temporal property, that is the debts and 
goods of the deceased, but not of their wrongs, except where those 
wrongs operate to the temporal injury of their personal estate. ... 
Marriage may be regarded as a temporal advantage to the party 
as respects personal comfort, still it cannot be regarded in this 
case as an increase in the individual transmissible personal estate.” 
The learned Chief Justice then threw out a suggestion which was 
later to prove troublesome, viz. that the action might be sustain- 
able if “special damage’’-—in the sense of injury to property— 
were alleged and proved. 

In Finlay v. Chirney®, and again in Quirk v. Thomas,® the 
Court of Appeal held that the right of action abated with the death 
of the promisor, but in each case the Court gave reluctant recog- 
nition to the principle that the action might be sustained if 
` “special damage,” and not merely general personal damage, were 
- alleged and proved. The two cases, therefore, are largely con- 
cerned with the question as to what may be said to be special 
damage arising from the breach. 

Now, in assessing the general damages in an action inter vivos, 
there are a number of circumstances which the jury may take into 
account to swell the measure of damages, such, for example, as 
the fact that the plaintiff, on the strength of the promise, has 
given up profitable employment, or has been seduced, or has 
purchased articles necessary for married life. It is unnecessary 
for this purpose to prove that such loss arose directly from the 
breach, or in fact, any chain of causation at all. But when one 


4 1 Wms. Saund. 240. 

5 See Bradshaw v. L. & Y. Railway Co., L.R. 10 C.P. 189. 

€ 2 M. & S., 408. 

? Per Lord Ellenborough, C.J., Chamberlain v. Williamson, 2 M. & S. 408. 
§ (1887), 20 Q.B.D. 494. 

§ [rg16] 1 K.B. 516. 
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of the parties had died and it was necessary to allege these matters 
as “special damage” it became necessary to shew: 


(a) that the loss arose from the breach ; 

(b) that it fell within the rule in Hadley v. Baxendale”, 
ie. that it arose normally, according to the usual course of 
things, from the breach, or was such as might reasonably 
be supposed to have been in the contemplation of the parties 
at the time they made the contract as the probable result of 
the breach of it. | 


At the present day the position differs according as to whether 
it is. the promisor or the promisee who has died. If the wrongdoer 
(promisor) dies his estate is liable for precisely the same damages 
as he would have been liable for ; but if the injured party (promisee) 
dies the damages recoverable for the benefit of his/her estate 
are limited to such damage, if any, to the estate as flows from 
the breach." The result of this limitation would appear to be that 
in actions by the personal representatives of the promisee the’ 
legislature has adopted the criterion set up by the pre-r934 cases 
under the rather inaccurate description of “special damage.” 
It is true that on the wording of the Act any damage to the estate 
which flows from the breach is recoverable, but there is nothing 
to exclude the ordinary rules of remoteness, which, in the case of 
an action for breach of contract, are those laid down in Hadley 
v. Baxendale. It may be useful therefore to consider the cases 
prior to 1934 with a view to determining what damage to the 
estate may be recovered as “special damage.” 

In Finlay v. Chirney the plaintiff alleged the following heads 
of special damage: 


(a) money laid out in the purchase of a trousseau ; 

(b) maintenance of the plaintiff from the date of the 
promise until the date of the death of the promisor ; 

(c) costs occasioned by the birth of a child—the plaintiff 
having been seduced on the strength of the promise of mar- 
riage—and the cost of maintaining the child until the age of 16; 

(d) the amount of'a legacy which the plaintiff would have 
received from her mother but for the disgrace attendant on the 
birth of the child; 

(e) the amount of a Poor Law grant in respect of other 
-children of the plaintiff which was withdrawn for the same 
reason. 


The Court of Appeal nevertheless came to the unanimous 


10 (1854), 9 Ex. 354. 
4 Law Report (Miscellaneous Provisions) Act, 1934, s. 1 (2) (). 
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conclusion that special damage arising from the breach had not 
been proved. Lord Esher thought that the purchase of a trousseau 
could never be special damage as it is no concern of the pros- 
pective husband; Bowen and Fry, L.JJ., thought that such 
damage might be recoverable if the outlay were contemplated by 
the parties at the date of the contract. The cost of maintaining 
the plaintiff was not recoverable because it did not arise naturally 
from the breach nor was it within the second branch of the Rule 
in Hadley v. Baxendale. No damages could be awarded for the 
seduction since this injury did not arise naturally from the breach 
and could.not be the súbject of an enforceable agreement because 
any such agreement would be contrary to public policy and illegal. 
The loss of the legacy and the Poor Law grants were also quite 
clearly too remote. 

In Quirk v. Thomas the plaintiff alleged as special damage 
her having given up a profitable business at the request of the 
deceased and in consideration of his promise to marry her. 

The Court of Appeal held that this allegation failed because 
the loss did not arise from the breach of promise to marry; the 
business was not lost because the deceased refused to marry the 
plaintiff. Indeed the business would have gone if the promise had 
been carried out.. The only relevance which the giving up of the 
business could have had was as a circumstance which would have 
operated to aggravate the injury and swell the general damages. 
The fact that it formed part of the consideration for the promise 
to marry is immaterial for the consideration given, for a promise 
is not the measure of damages for a breach of the promise. Riley 
v. Brown" is merely another illustration of the application of the 
principles laid down in the earlier cases and adds nothing of 
importance to them. There the plaintiff gave up remunerative 
employment in order to nurse the promisor; she also-left her lodg- 
ings and took a flat and, when the promisor repudiated his 
promise, she incurred expense in disposing of the flat. All these 
matters took place after the promise to marry had been made and 
Romer, J., held that the damages alleged were not sufficiently 
connected with the promise to constitute special damage and 
therefore to support an action against the personal representatives 
of the deceased promisor. 

These difficulties still have to be faced at the present day and 
it is only in the most exceptional cases, therefore, that an action 
will be maintainable for the benefit of the estate of the deceased 
promisee. Of course circumstances can be imagined when the 
necessary damage could be proved, but they seem hardly likely 

12 98 L.J.K.B. 730. 
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to arise in practice, unless the marriage proposal is to be invested 
with a rather more prosaic and material character than hitherto. 
Thus suppose that the promisee would qualify for a legacy if she 
married X; then if X promised to marry her, and at the time of 
the promise the special circumstances relating to the legacy were 
brought to his notice, then it is conceived that if X subsequently 
repudiated his promise the amount of the legacy might be re- 
coverable. Again if A had been promised an appointment open 
only to married women and had then become engaged to marry 
X, then the loss of the employment would flow from the breach and 
damages for the loss if not too remote would be recoverable: 
A more feasible case is when money is laid out on a trousseau or 
articles for use in the home, always provided of course that such 
expenditure was contemplated by the parties at the time of the 
promise. 

It is rather difficult to see why the igiit should have 
chosen to discriminate against this particular personal wrong and 
no other, and in any case it is to be regretted that the section is so 
framed as to perpetuate a difficulty which seems well-nigh insuper- 
able and often unjust. A rather more satisfactory expedient would 
have been to say that the damages recoverable should be the same 
as if the promisee had been alive and suing save that any part of 
the general damages attributable solely to the purely personal 
injury to the plaintiff should be deducted. The effect of such a 
provision would have been to exclude questions of causation and 
remoteness. It might have involved a difficult calculation but it 
would have avoided the patent injustices which may arise under 
the law as it stands. 


2. Action under the Companies Act, 1929, s. 276 


Prior to 1934 it was quite clear that an action for damages for 
misrepresentation or negligence did not survive against the per- 
sonal representatives of a deceased director of a company except 
insofar as the estate of the deceased director had benefited directly 
from the misrepresentation or negligence. Furthermore, in 
Geipel v. Peach“ it was held that the liability of directors, pro- 
moters, etc., under s. 84 of the Companies (Consolidation) Act, 
1908 (now replaced by s. 37, Companies Act, 1929) is a liability ` 
in tort and thus fell within the actio personalis rule. In Felton’s 
Executors’ Case, it was held also that the executors of a deceased 
delinquent director could not be proceeded against under s. 165, 


18 Peek v. Gurney, L.R. 6 H.L. 377; Overend, Gurney. & Co. v. G., LR. 
4 Ch. 701; L.R. 5 H.L. 480. 

18 [1917] 2 Ch. 108. 
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Companies Act, 1862 (now Companies Act, 1929, s. 276). There 
is, however, an important difference between these two cases; 
in Felton’s Case the action failed, not as a result of the operation 
of the maxim actio personalis moritur cum persona, but because 
the Court was of opinion that on the construction of the particular 
section it could not be held to apply to the executors of a deceased 
director, The section provides in effect that if in the course of 
winding up a company it appears that any person who has taken 
part in the formation or promotion of the company or any past or 
present director, manager, etc., has been guilty of any misfeasance 
in relation to the company the Court may examine into his conduct 
and compel him to pay or restore the money he has misapplied, 
etc. Sir Richard Kindersley, V.-C., carefully analysed the section 
and came to the conclusion that it was not available against the 
executors of a delinquent director. The learned Vice-chancellor 
laid particular emphasis on the use of the words “compel him to 
pay”; these words did not appear in s. ror of the Act, which 
expressly included executors or administrators who are con- 
tributories. The words used in that section were: “‘make an 
order directing payment to be made”; the words “compel pay- 
ment” were not used because the Court cannot compel payment 
by personal representatives of anything which is payable out of 
the estate of the deceased. It cannot in the winding up administer 
the estate of the deceased, all that it can do is to make an order 
directing payment to be made out of the deceased’s estate. In 
Re British Guardian Life Assurance Company, Hall, V.-C., also 
came to the conclusion that “there is a total absence of power to 
investigate the conduct of a dead man under [the section].” 

For the reasons pointed out in the introductory paragraph to 
these notes it is submitted that the Act of 1934 has not impaired 
the validity of these decisions. 


3. Liability under a Bastardy or Maintenance Order 


In Re Harrington, a bastardy order had been made against a 
putative father who subsequently died while the order was still 
in force. The mother thereupon brought an action against his 
personal representatives to recover £37 arrears and {120 which 
was the sum which would have been payable until the time when 
the child attained the age of sixteen years. Warrington, J., 
admitted that if this had been an action to recover an ordinary 
debt the action would have been maintainable. But it is a well- 
recognised principle of law that if a statute imposes an obligation 


18 t4 Ch. D. 335. 
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- and at the same time prescribes a certain method for its enforce- 
ment then it cannot be enforced by ordinary process of law. Now.. 
s. 4 of the Bastardy Laws Amendment Act, 1872, which confers 
power to make the order also contains elaborate provisions for 
its enforcement. It provides for the putative father being brought 
up before the magistrates and if he refuses to pay an order may be 
made for the amount to be recovered by distress and sale of his 
goods and chattels. If there is no sufficient distress then he may 
be committed to gaol for a period not exceeding three months. 
These remedies quite clearly predicate the existence of the 
putative father and are quite inappropriate to an action against 
his estate. It was held, therefore, that the action, both for the 
arrears and for future payments failed. 

It is perhaps doubtful whether in Re Harrington can be sup- 
ported in so far as it dealt with the arrears, For the learned judge’s 
attention was not directed to s. 6 of the Summary Jurisdiction 
Act, 1879, which provides that “where under any “Act, whether 
past or future, a sum of money claimed to be due is recoverable 
on complaint to a court of summary jurisdiction, and not on - 
information, such sum shall be deemed to be a civil debt, and if 
recovered before a court of summary jurisdiction shall be recovered 
in the manner in which a sum declared by this Act to be a debt 
recoverable summarily is recoverable under this Act.” Thus, as 
far as arrears are concerned,! it would appear that the pro- 
cedural difficulties which were the basis of the decision in Re 
Harrington are not decisive, and that even before 1934 it should 
have been possible to recover arrears against the estate of the 
defaulter. The position at the present day, it is conceived, is 
exactly the same, viz. that no action to enforce the order against 
the personal representatives of the putative father would succeed 
owing to the nature of the particular proceedings, but an action 
for arrears would be maintainable. 

An order against a husband for the maintenance of his wife 
is on quite a different footing from an affiliation order, even though 
it is provided by statute! that a maintenance order shall be en- 
forced in the same way as an affiliation order. The liability of the 
husband to maintain his wife, or pay money for her maintenance, 
is, unlike a father’s liability to support his children which is the 
creation of statute, a common law liability, whether payable 
as alimony or by virtue of a maintenance order under the Sum- 
mary Jurisdiction (Married Women) Act, 1895. The mode in 


I 8 Cf. L.C.C. v. Betts, [1936] 1 K.B. 430; N.B. particularly, per du Parcgq, ` 
+ at p. 349. 
1 Summary Jurisdiction (Married Women) Act, 1895, s. 6. 
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which payments are to be made does not affect the nature of the 
husband’s liability. It has, therefore, been held”? that Re Harring- 
ton has no application to maintenance orders; when a separation 
order has been made by justices under the Summary Jurisdiction 
(Married Women) Act, 1895, against a husband and also an order 
for maintenance his widow may recover against his estate arrears 
of maintenance due under the order at his death. Alimony is also 
“a judicial assessment of the husband’s obligation to maintain 
his wife,” and the widow may recover any arrears of alimony 
due at his death. 

So far we have been considering actions against the estate of 
the defaulting father or husband. There is also the converse case, 
where the mother or widow dies and at the time of her death 
arrears are due under the order. Obviously, the death of the 
mother cannot affect the husband’s liability under an affiliation 
order and the difficulties which had to be met in Re Harrington 
do not arise where the defendant is alive. Arrears due under a 
maintenance order and arrears of alimony are quite clearly 
recoverable by the personal representatives of the deceased wife. 


4. An Action for the Recovery of Penalties 


In Att.-Gen. v. Canter, the deceased had incurred liabilities 
to the Inland Revenue in respect of incorrect statements made in 
his returns of income tax. As a result, he became liable under the 
Income Tax Act, 1918, s. 30 (1) to forfeit by way of penalty to the 
Crown considerable sums of money. No proceedings were taken 
against him during his lifetime but proceedings were commenced 
against his executrix in 1937. The question was whether the 
cause of action by virtue of the Law Reform (Miscellaneous Pro- 
visions) Act, 1934, s. I (x), was made to survive against his estate 
and whether such proceedings were in respect of a cause of action 
in tort within the meaning of s. 1 (3) of the Act, in which case the 
action would have been barred since it arose more than six months 
before the death and proceedings were not commenced until more 
than six months after representation was taken out. 

Lawrence, J., held that “the words of s. I are perfectly general 
and included every cause of action subsisting against a person at 
` the time of his death.” We have already given reasons for doubt- 
ing the literal accuracy of this statement, but there seems no 
reason to doubt that the Act is in terms wide enough to cover a 
case of this kind. 

20 Fiyman v. Royal, [1935] t K.B. 681. 
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The second point was rather more difficult owing to various 
- dicta to the effect that the action for the recovery of a penalty is 
an action in the nature of a tort. Lawrence, J., cited with approval 
a passage from David v. Britannic Merthyr Coal Co. Ltd., where 
Fletcher Moulton, L.J., distinguishes an action for breach of 
statutory duty from an action to recover a penalty imposed by 
the statute for the breach of the duty: 


“The civil liability arising from the breach of a statutory 
duty is of a wholly different nature from a penalty for such 
breach. The former gives no cause of action unless damage to 
a third party follows from it, and then it, in general, gives 
ground for an action for the amount of such damage at the 
suit of such third party. But penalties for breaches of statutory 
duties apply whether damage has been caused or not. Their 
very object is to punish the act itself and thus prevent its 
commission, whether damage follows or not... .” 


An action for penalties is an action for a debt created by the 
statute and is not a cause of action in tort and therefore does 
not come within the ambit of the time restrictions of s. r (3). 
The distinction -is fortified by the fact that under the forms of 
action debt would lie for the recovery of a statutory penalty. 
An interesting argument in support of the survival of the action 
can be drawn from the survival legislation of the State of New 
Hampshire, U.S.A. There a general provision similar to the 
English Act was made, but with a specific exception of actions for 
the recovery of penalties and forfeitures of money under penal 
statutes. The express exception is strong support for the view that 
the general provision causes the survival of these actions. 


E. WYNDHAM WHITE. 


[The Court of Appeal has now affirmed the decision of Mr. Justice 
Lawrence in Att.-Gen. v. Canter, [1939] 1 All E.R. 13. The Master of the 
Rolls used language decidedly inimical to the view expressed in these notes. 
In his view the abolition of the actio personalis doctrine was only one of 
the objects of the Act, “since its language extends to include causes of 
action such as those arising ex contyactu to which the doctrine did not 
apply. In this sense, it may be said to form a code in relation to the 
survival of causes of action for the benefit, or to the prejudice, of estates 
of deceased persons.” These remarks would seem to be obiter dicta and ` 
it is submitted that had the cases adduced been present to the mind of the 
Master of the Rolls he would have qualified his remarks. ] 
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RECOGNITION AND SOVEREIGN 
IMMUNITIES 


A civil war may present the dilemma of two governments claiming 
control over the same territory, the one being recognised de facto and 
the other de juve. In such circumstances the courts may be forced to 
regard the administrative and legislative acts of the one as operative 
to the exclusion of the acts of the other, in relation to a particular 
area or matter. Clauson, J. was confronted with this problem in Bank of 
Ethiopia v. National Bank of Egypt and Liguori, [1937] Ch. 513, where it 
was decided that the de facto government ‘‘must for all purposes, while 
continuing to occupy its de facto position, be treated as a duly recognised 
foreign sovereign state,” whilst the de jure monarch has merely “some 
right (not in fact at the moment enforceable) to reclaim’ the governmental 
control of which he hasin fact been deprived.” 

Substantially this same question came before the Court of Appeal in 
Banco de Bilbao v. Rey, [1938] 2 K.B. 176, and resulted in a parallel 
decision delivered by the same judge. The somewhat complicated facts 

` leading to the dispute are as follows. -The plaintiff bank was domiciled at 
Bilbao, and controlled by a board of directors elected in the usual way. 
The defendants had for many years acted as managers of the London 
branch. On 6th October, 1936, the Basque country became an autonomous 
régime within the Spanish State, and in December a decree of the new 
‘Basque Government placed the bank under the control of a new and 
partly nominated board. The new board was desirous of obtaining control 
of the London branch, and, in due course, one Albisu presented himself at 
the London office with documents purporting to transfer to him all power 
to act.on behalf of the bank. The defendants refused to hand over the 
branch to Albisu, and continued to act for the bank. Accordingly, an 
action was begun to restrain them from so acting. At the trial before 
Lewis, J.-it was held that according to the Spanish Constitution the 
decrees’ of the Basque government were ineffective to pass control of the 
bank to the newly constituted board. The plaintiff bank gave notice of 
appeal. Meanwhile, events in Spain moved rapidly. On the approach of 
General Franco’s forces the new board left, with their documents, for 
Barcelona, and in June, Bilbao was’occupied by the ‘insurgent forces. 
Two decrees were then issued by the Republican government, in August 
and September respectively, according to which the domicile of the 
plaintiff bank was deemed to have been transferred to Barcelona, and the 
decrees of the Basque Government, which had been found invalid by 
_ Lewis, J. were validated retrospectively. .The Insurgent Government 
countered in December with decrees, the effect of which was to nullify 
` the decrees of the Republican Government, and any acts purporting to 
_ change the status of the bank after July, 1936. In these altered circum- 
stances the appeal from Lewis, J. came before the Court of Appeal, the 
plaintifis now relying on the alleged validation of the acts of the Basque 
Government by the subsequent decrees of the Republican Government. 
The appeal failed. It was held that the question of what body of directors 
-had the legal right of representing the bank must depend on the articles 
under which it was constituted. Those articles must be interpreted accord- 
ing to the lex loci contractus, i.e. "the law from time to time prevailing 
at the place where the corporate home was set up.” What that law 
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was, was a question to be answered by His Majesty’s Government. The 
only difficulty arose from the fact that His Majesty’s Government recog- 
nised the Republican Government as the de jure government of the whole 
of Spain, whilst recognising the Insurgent Government as the de facto 
government of that part of Spain in which Bilbao was situated. But it 
was clear, observed Clauson, L.J. that “this Court is bound to treat the 
acts of the government which His Majesty’s Government recognise as 
the de facto government of the area in question as acts which cannot be 
impugned as the acts of an usurping government, and conversely the Court 
must be bound to treat the acts of a rival government claiming jurisdiction 
over the same area, even if the latter government be recognised by His 
Majesty’s Government as the de jure government of the area, as a mere 
nullity, and as matters which cannot be taken into account in any way in 
any of His Majesty’s Courts.” Leave was given to appeal to the House of 
Lords. 

The problems raised by the decision of the House of Lords in The 
Cristina, [1938], 1 AI E.R. 719; 54, T.L.R. 981, have already been noted in 
this volume (at p. 57). In that case Lord Atkin restated two well-known 
propositions of international law which have been “engrafted on to our 
domestic law.” The first is that the courts of this country will not make 
a foreign sovereign a party to proceedings against his will, “whether the 
proceedings involve process against his person or seek to recover from him 
specific property or damages.” The second is that “they will not by their 
process, whether the sovereign is a party to the proceedings or not, seize 
or detain property which is his, or of which he is in possession or control.” 
His Lordship draws attention to the fact that these are two distinct im- 
munities which often tend to become confused, and adds very truly that 
“it is not always clear from the decisions whether the judges are dealing 
with one or the other or both.” This confusion seems to arise mainly from 
the operation of the writ in vem. It was pointed out by Brett, L.J. in The 
Parlement Belge (1880), 5 P.D. 197, that the procedure of the writ in rem 
is not a proceeding solely against the property but a procedure directly or 
indirectly impleading the owner of the property to answer to the judgment 
of the court. Thus, where a writ in vem is issued against the res, it may be 
necessary to decide whether the sovereign is not himself impleaded by the 
writ. To decide this question it will be necessary to inquire into the nature 
of his alleged interest in the ves, and this is apt to look very like an inquiry 
directed to the establishing of the second proposition laid down by Lord 
Atkin, the gist of which is the interest which the sovereign has in the ves. 
So much so that the tests proper to the one inquiry have been applied to 
the other, and vice versa, with the result that the limitations applicable 
to both have been widened almost beyond recognition. 

There is still another and perhaps more potent source of confusion. In 
The Parlement Belge Brett, L.J. pointed out that where the sovereign de- 
clares that the vessel is dedicated to “ public uses” (i.e. that it is covered by 
Lord Atkin’s second principle), “it seems very difficult to say that any Court 
can inquire by contentious testimony whether that declaration is or is not 
correct, To submit to such an inquiry before the Court is to submit to its 
jurisdiction,” i.e. to invoke the first principle. It is difficult to see any 
escape from the logic of this argument, but the result is that in the great 
majority of cases the court cannot begin to inquire into the application 
of the second principle without thereby committing a breach of the first. 
Thus, many of the cases ostensibly decided on the second principle are 
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really decided on the first principle which has come in, as it were, by the 
back door. 

One of the vessels involved in The Cristina case was the Arraiz. In that 
case the judgment of the House of Lords set aside the arrest and the writ 
for possession issued by the owners of the vessel, on the ground that as she 
had been requisitioned by the Spanish Republican Government, the writ 
and arrest impleaded that government, a foreign sovereign state. The 
Nationalist Government now issued a further writ for the arrest of the 
Arraiz, claiming possession on the ground of their attempted requisition, and 
because she-was registered in Bilbao, then under their de facto control. The 
Republican Government moved to set aside this second writ on the ground 
that it impleaded a foreign sovereign government, stating that they were 
still unwilling to submit to the jurisdiction. The case was tried before 
Bucknill, J. who had been the judge in The Cristina in the court of first 
instance. (The Arraiz (1938), 61 LLL.R. 39.) Counsel for the plaintiffs 
attempted to distinguish the case from The Cristina on three grounds, in 
respect ofall of which the court found against him. In the first place it 
was argued that here the writ was in different form. It was addressed 
not to the owners and parties interested in the vessel, but to the steamship 
Arraiz, and.to the master of the vessel. But it was held by Bucknill, J. 
that the writ still impleaded the Republican Government, even in this 
amended form. They were in fact in possession of the vessel through the 
master who acted for them and they had filed affidavits showing that 
they had “an abundant interest in the yes.” There was, accordingly, no 
.. ground for distinguishing the case from The Cristina, merely because the 
form of the writ was somewhat different. 

Secondly, it was said on behalf of the plaintiffs that it had never been 
proved that the Arraiz was destined for public uses. But it was admittedly 
requisitioned under the decree which had already been. examined by 
_ the House of Lords in The Cristina, and their finding must be taken as 
conclusive on this point. 

- Thirdly, it was pointed out that The Cristina had been argued on the 
footing that the Republican Government was the only government recog- 
nised in Spain. Affidavits were now put forward by the Nationalist 
Government to show that they themselves had issued decrees purporting 
to requisition the vessel, and that the owners of the steamship recognised 
and acknowledged the validity of that requisition. The vessel being 
registered in Bilbao, it followed from Banco de Bilbao v. Rey that the 
Nationalist Government was the proper authority to ‘pass enactments and 
decrees relating to a vessel registered within its zone of recognition. 
The court pointed out the irrelevance of this proposition. The judge said: 

“Tf it was the duty of this Court to decide as to the validity of the decree 
- of the Spanish Republican Government in June, 1937, requisitioning the 
Arraiz, and the validity of the decree of the Nationalist Government of 
Spain of March, 1938, requisitioning the Arraiz, of course the matter would 
be debated in the course of this case. But it seems to me that to ask the 
Court to do that would be to ask the Court to do the very thing which the 
House of Lords has said must not be done, because it would involve the 
impleading of the Republican Government of Spain, which is to-day, and 
certainly was on Mar. 18th, 1938, the government of a foreign Sovereign 
State, and the government which is, in fact, in possession of the Arraiz. 
It does not seem to me in any way to affect the point that the plaintiffs 


themselves happen to claim also to be a Sovereign State, or at any rate a 
State exercising de facto the administrative control over the port of Bilbao.’’ 


However, even after the comprehensive judgments in the House of Lords 
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and the careful judgment of Bucknill, J. the ingenuity of counsel was 
apparently not exhausted. Yet another attempt to evade the principles of 
The Cristina was made in The Arantzazu Mendi, [1938], P. 233. The 
Arantzazu Mendi was registered in the port of Bilbao. She arrived in 
London on 11th August, 1937, some two months after her port of registra- 
tion had fallen under the control of General Franco. A requisition decree 
had been issued by the Republican Government as early as June, and, after 
her arrival in London, the owners issued a writ in vem for the arrest of the 
vessel. In March, 1938, she was requisitioned by the Nationalist govern- 
ment, and notices of requisition were subsequently served on the owners by 
both governments. The owners thereupon declared that they submitted 
freely to the requisition by the Nationalist Government. The writ issued 
by the owners was discontinued, but the ship was not allowed to depart 
from London owing to the failure to pay certain charges incurred during 
arrest. The Republican Government now issued a writ for possession of the 
vessel, joining the master of the vessel as defendant, and the ship was again 
placed under arrest. The Nationalist government moved to set-aside this 
second writ on the usual ground that it impleaded a foreign sovereign 
State unwilling to submit to the jurisdiction. The usual inquiries were 
made at the Foreign Office, from which it appeared that the Republican 
Government was recognised by His Majesty’s Government as the de jure 
government of the whole of Spain, whilst the Nationalist Government was 
recognised as the de facto government of that part of Spain which included 
Bilbao, and was not subordinate to any other. 

Counsel for the Republican Government took the line that sovereignty 
was quite distinct from administrative control, and that there could not 
be concurrent sovereignties over the same territory. Accordingly, a recog- 
nition de facto did not import the attributes of sovereignty, at any rate 
where another government was recognised de jure in respect of the same 
area. Secondly, it was submitted that the Nationalist Government was 
not in actual possession of the vessel, but merely asserted a right to control, 
under their requisition order. The case was tried before Bucknill, J.. 
who held that the writ and arrest must be set aside. 

The greater part of his judgment was directed to disposing of the 
submission by counsel that the recognition of de facto administrative con- 
trol did not necessarily import the attributes of sovereignty. He cited The 
Gagara, [1919] P. 95 as authority for the proposition that de facto recog- 
nition carries with it the immunities of a sovereign state, whilst the objec- 
tion that in The Gagara there was no rival government was held to have 
been disposed of in Banco de Bilbao v. Rey. 


“It may seem a contradiction in terms that there should be two 
sovereign governments in Spain, where formerly there was only one such 
state, but Ï think that there may be, in the eyes of the law, two sovereigns, 
one de facto and one de jure, in the same country. It seems to me that the 
law, based on the reality of facts material to the particular case, must 
regard as having the essentials of sovereignty a government in effective 
administrative control over the territory in question and not subordinate 
to any other government, because their decrees are the only legal authority 
which governs the area to which the subject matter of the dispute belongs. 
This is the result in my view of the decision of the Court of Appeal in the 
Banco de Bilbao case.” 


Moreover, the immunities laid down in The Cristina were based on the 
possibility of reciprocity, and the Nationalist Government appeared to be 
in a position to grant such reciprocity. 
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With regard to the argument that the Nationalist Government had not 
got possession of the ship, and therefore the Cristina rule did not apply, 
the judge said: “In my view the Nationalist Government has done all 
that it can legally do to obtain possession of the ship consistently with the 
fact that the ship was already under arrest by warrant of this Court.” The 
Nationalist Government had in fact a limited possession exercised through 

‘the ship’s master who represented himself as having taken possession 
for them. 

When is a state impleaded by the issue of a writ in vem against property? 
Bucknill, J. in The Arantzazu Mendi said that the Nationalist Government 
was impleaded by the action “as a party interested in the res.” What is a 
sufficient interest? The point has recently had the attention of the Court 
of Appeal in Haile Selassie v. Cable and Wireless Ltd. [1938] 3 AU E.R. 385, 
where it appears to have been held that a mere claim to property is not 
sufficient to enable a state to show that it is indirectly impleaded. ‘‘It 
would be a strange result,” observed Greene, M.R., “if a person claiming 
property in the hands of, or a debt alleged to be due by, a private individual 
in this country were to be deprived of his right to have his claim adjudicated 
upon by the courts merely because a claim to the property, or the debt, 
had been put forward on behalf of a foreign sovereign.” It is important to 
note that the Italian Government was not actually a party to these pro- 
ceedings, Its claim appeared before the court merely as an item in the 
defence put forward by the defendant. 

R. Y. JENNINGS. 


[Since this note was written the Court of Appeal has upheld the judg- 
ment of Bucknill, J. in the Arantzazu Mendi, ([1938] 4 All E.R. 267). Here, 
the question whether the Nationalist Government had a sufficient interest 
in the vessel to cause it to be impleaded by the writ, was more fully dealt 
with. It was admitted that they had neither ownership nor possession, 
the latter being at all material times in the Marshall of the Admiralty 
‘Court. Nevertheless, said Slesser, L.J. they did have a “lesser interest,” 
imposed by the requisition, and held for their benefit by the master and 
owners. This was a sufficient interest for the Nationalist Government 
to be compelled, unless they wished to see that interest destroyed, to come 
before the Court and defend it. R. Y. JJ 


COMMON EMPLOYMENT 


A VINDICATION 


‘ This admirable Journal, in the course of its first two volumes has 

devoted no less than three articles to damning the doctrine of common 
employment. Dr. Robson? has reflected that “the time has clearly 
come when the doctrine of common employment should be abolished.” 
Mr. Gold? has discovered that it is merely a judicial way of assis- 
ting the Capitalist to grind the faces of the poor. Mr. Unger? adds 
his strictures in the light of two recent decisions* which he finds even less 
. 2 Vol. 1, pp. 224-5. í i 

2 Vol. I, ‘pp. 225-30. 

3 Vol. 2, pp. 43-48. 

4 Radcliffe v. Ribble Motor Services Limited, [1938] 2 K.B. 345; Metcalfe v. 
L.P.T.B., [1938] 54 T.L.R. 678. 
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to his taste than the old ones. Nor can one feel surprised that the critics, 
whose function it is to criticise, should now be massing their forces in the 
light of the exploratory work carried out over the hostile lines by holders 
of high judicial office. Lord Wright® and the late Lord Justice Scrutton’, 
to name only two, mapped out the territory with their characteristic 
acumen. and laid bare more than one weak point. 

To attempt any sort of vindication in the face of such concentrated 
hostility is perhaps rash, as so many of the epithets used of the doctrine 
itself are capable of a personal meaning applicable to the persons who 
defend it. At the risk, however, of being stigmatised as old-fashioned and 
illogical and out of touch with reality and modern ideas of economics and 
industrial conditions, I venture to accept the dock brief and to conduct 
a defence. After all, even the devil is entitled to a trial and the services 
of an advocate. 

The rule is justified and explained in some of the cases as being a 
species of volenti non fit injuria, with this fundamental difference that, 
whereas it is a question of fact whether a person who has run a risk did 
so voluntarily, in the case of a servant it is said to be an irrebuttable 
presumption of law that volentia follows from scientia.” In other cases 
emphasis is laid rather on a term implied in the contract of service. In 
the words of Baron Alderson! “He knew, when he engaged in the service, 
that he was exposed to the risk of injury, not only from his own want of 
skill or care, but also from the want of it on the part of his fellow servants; 
and he must be supposed to have contracted on the terms that, as between 
himself and his master, he would run this risk.” In the leading case of 
Morgan v. Vale of Neath Railway Company,® Blackburn, J., said: “‘that 
principle I take to be that a servant who engages for the performance of 
services for compensation, does, as an implied part of the contract, take 
upon himself as between himself and his master the natural risks and perils 
incident to the performance of such service; the presumption of law being 
that the compensation was adjusted accordingly, or in other words, that 
those risks are considered in his wages. And that, when the nature of the 
service is such that, as a natural incident to that service, the person under- 
taking it must be exposed to injury from the negligence of other servants 
of the same employer, this risk is one of the natural perils which the 
servant by his contract takes upon himself as between him and his master.” 
More recently Greer, L.J., in Radcliffe v. Ribble Motor Services Lid.,! said : 
“T think it is established that in any contract of service there is implied 
by law a promise by every employee that he accepts the risk of injury by 
negligence of his fellow-employees engaged in common employment 
with him.” 

These and similar statements certainly invite criticism. The fallacy of 
saying that scientia is the same as volentia as a matter of fact has been 
pointed out by Bowen, L.J.,1! and it is difficult to see why anything which 
is a fallacy in fact should be presumed in law. Nor is the contractual _ 


’ Wilsons and Clyde Coal Company v. English, [1938] A.C. 57, 79, et seq. 

® Fanton v. Denville, [1932] 2 K.B. 309, 315 et seq. 

7 Salmond on Torts, gth ed., 1936, p. 107, approved by Scrutton, L.J., in 
Fanton v. Denville, [1932] 2 K.B. 309, 325. 

8 Hutchinson v. York, Newcastle and Berwick Railway Company (1850), 
5 Ex. 343, 351. 

* (1864), 5 B. & S. 570, 578. 

10 [1938] 2 K.B. 345, 362. 

1 Thomas v. Quartermaine (1887), 18, Q.B.D. 685, 696, 
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notion much better. The picture of a coal-miner nicely calculating the 
tisks of injury, like the actuary of an insurance company, in order to fix 
the wages he should demand, would be quite comic were it not for its 
appalling pathos. Everybody knows that the workingman takes a job 
because he has to in order to live and accepts the wage offered by an 
employer because he knows that, if he does not, another will. What the 
employer in fact offers will be governed by a variety of considerations such 
as obligations to shareholders and debenture holders, prices of raw 
materials, rates of foreign exchange, the consistency or otherwise of the 
demand for the goods produced, both at home and abroad, the minimum 
wage demanded by any trade union concerned, and so forth. For the law 
to step in and say that the coal-miner must be deemed to have incorporated 
in his contract something which never entered his head is artificial to say 
the least. In the words of Lord Wright" “the principle is stated, with 
little regard to reality or to modern ideas of economics or industrial 
conditions, to be that this particular risk is included in the agreed 
remuneration.” 

It is to be observed, however, that the statements which have been 
quoted are not really or merely statements of a rule of law. They are 
attempts to explain or justify a rule of law by some show of rational 
deduction. The rule of law is simply that a servant cannot recover from 
his master damages for injury caused to him by a fellow servant in common 
employment. In order to justify and explain such a rule, lawyers of the 
nineteenth century naturally had recourse to an implied term. It was the 
simple means by which everything not entirely self evident could be fitted 
into a neat edifice of logical brickwork. Lord Wright himself has shown 
that precisely the same process was at work in the field of the money 
counts.48 Nowadays, thanks mainly to Lord Bowens, the implied term 
is not in such repute as a panacea as it used to be, but it by no means fol- 
lows that the rules which it has been used to justify deserve to be discarded. 

Theologians have drawn a distinction between the form and the essence. 
Whether as a matter of theology this is justifiable may or may not be open 
to dispute, but it is certain that in law such a distinction can and must be 
drawn, It is a common enough phenomenon that a logical process, used 
in a particular case to arrive at a particular result, is repudiated by sub- 
sequent or superior judges while affirming the decision itself. And, just 
as a case may be rightly decided for the wrong reasons, so too a rule may 
be right in essence although the form in which it is expressed or the 
' justification or explanation which is given for it may be quite fallacious. 
It is submitted that this is so with the doctrine of common employment. 
The critics of it have made a brave show, but have succeeded merely in 
showing that the raiment in which the doctrine is clothed is cheap and 
tawdry tinsel. They have not succeeded in exposing any deformity or 
disease in the body underneath. i 

Those who say that “the time has clearly come when the doctrine of 
common employment should be abolished” are really taking a great deal 
for granted. They start with a proposition that the law has provided for 
them, that a master is responsible for the acts of his servant. They do 
not pause to ask “Why should he be?” They then say that there is no 
reason why a person should be in any different position from other persons 

12 Wilsons and Clyde Coal Company v. English, [1938] A.C. 57, 80. 


18 See his article entitled ‘‘Sinclair v. Brougham” in 6 Camb. L.J., 305. 
H” The Moorcock (1889), 14 P.D. 64, 68. 
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.merely because he is a servant, but do not pause to ask themselves “Why 

should not he be?” Yet the whole essence of the situation consists in the 
answers given to those two questions. ; 

Why is a master responsible for the acts of his servant? Common Law 
provides the answer by saying qui facit per alium facit per se. In other words, 
if a person chooses, or wishes, to get some deputy to act for him instead 
of acting himself, he can only do so on the terms that he is not to be in 
any better position by refraining from acting himself. Qua third parties 
he must be treated as though he were acting himself, and must shoulder 
responsibility for any acts of his deputy done in the course of his employ- 
ment. The important element in the whole conception is contained, 
however, in the words “qua third parties.” Nobody would ever do anything 
himself if by appointing a delegate he could avoid all liability, and it is 
solely to prevent third parties being prejudiced in such fashion that the 
vicarious liability of a master exists in our law. 

The next question to be asked is this: “Is there any reason why a 
servant should be in any different position?” and the answer must be 
that there is every reason. The whole foundation for the rule of vicarious 
liability has disappeared, because there is no question of any third party. 
The servant can of course always hold responsible the individual who 
injures him, but he cannot go on to claim payment from that individual's 
master because that is a step which a third party alone can take. After 
all, the entity comprised by a master and his servant, whether it be small 
like a bachelor with a cook and a housemaid, or whether it be vast like 
the London Passenger Transport Board with its thousands of employees, is 
none the less a distinct entity by itself, and what goes on within it, and the 
relations inter se of the persons comprising it, are domestic matters differing 
both in substance and in function from the relations it may have with the 
outside world, or general public, or in a word third parties. 

It follows from this line of argument that the true justification of the 
doctrine is to be found, not in any promise which an employee is to be 
deemed to make when he enters into a contract of service, but in the fact 
of his -becoming a servant and thereby ceasing to be a third party. Nor 
should it be said, in the language of Shaw, C.J., in Farwell v. Boston & 
Railroad Corporation, that “he who engages in the employment of another 
for the performance of specified duties and services for compensation takes 
upon himself the natural risks and perils incident to the performance of 
such duties,” but rather that a person who engages in the employment 
of another ceases by such engagement to be in the class of persons who 
can cast upon the master liability for the act of a servant. 

Such a statement of the rule brings into the limelight the fact that the 
limitation is not against suing the actual tortfeasor, but against making 
a further person pay for the tortfeasor’s act. If the tortfeasor is the master 
himself, the servant can always sue, and the law is at present in process of 
defining more clearly the range of duties which are incumbent upon the 
master personally.1® Similarly the servant can sue if the negligent servant 
was not in a common employment with him, because he has not to that 
extent given up his character of third party. So too, a London Passenger 

18 (1842), 3 Macq. 316, 317. 

38 Wilsons & Clyde Coal Company v. English, [1938] A.C. 57, omits all reference, 
curiously enough, to any duty in respect of premises. It can, however, hardly be 
doubted that the master is personally under a duty to take reasonable care ‘to 


see that the premises are safe: see Cole v. de Trafford (No. 2), [1918] 2 K.B. 523, 
527-8, per Pickford, L.J. 
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Transport Board ‘bus driver, riding in a London Passenger Transport 
Board ’bus as a passenger on his Sunday off, would be able to recover if 
the ’bus were driven into a lamppost, because he would by then have been 
reinvested in his character as third party. ‘‘In such a case the person 
injured is substantially à stranger, and entitled to all the privileges he 
would have had if he had not been a servant.’’!? 

It is submitted that the doctrine, for the reasons which have been 
given, is logical and intelligent, and that the charge of having “little 
regard to reality or to modern ideas of economics or industrial conditions’ 
is applicable only, and indeed was only intended to be applied, to the 
justification given for the rule and not to the rule itself. 

The implied term has all along been merely a legal fiction, and ‘‘the old 
common lawyers were a robust people, and if a fiction was convenient under 
the old rigid forms of pleading they did not worry about its correspondence 
to reality or to juristic concepts. But it does not follow that they did not 
realise the true. nature of the concept.”!® Rigid forms of pleading have 
gone, but the robust side of the profession still finds fictions a convenient 
way of making rules of law intelligible, and it still does not follow that 
they do not realise the true nature of the concept about which they 
are talking. 

To defend the doctrine of common employment is not of course to say 
that compensation ought not to be paid to the victims of industrial 
accidents. It is essential for the physical, spiritual and social well-being 
of the nation as a whole that adequate compensation should be secured 
to the industrial population, but it has to be realised that industry is a 
very special field with special problems of its own. It may be doubted 
whether justice would really in the long run be done by abolishing a rule 
which has an intelligible and intelligent part to play in English Common 
Law. The remedy is to be sought rather in bringing the Workmen’s 
Compensation Acts into line with “reality and modern ideas of economics 
and industrial conditions” and, be it added, of justice. 


STEPHEN CHAPMAN. 


THE POSITION 
OF THE INJURED THIRD PARTY 


Professor R. S. T. Chorley and Mr. A. M. Finlay in the June number 
of the MopERN Law Review take different views of the reasoning expressed 
in my article upon which they comment, This is why I ask leave to reply 
to one of them. Professor Chorley says that I appear to be swimming 
against the stream of modern social legislation but in this he is mistaken 
as I hope to show. Mr. Finlay, on the other hand, does me the honour 
of suggesting, and I hope correctly, that I am somewhat in advance of 
the main current in arguing that our system of compulsory third party 
insurance by means of private insurers is still a long way from perfection, 

Y Hutchinson v. York, Newcastle & Berwick Railway Company (1850), 5 Ex. 
343, 353 per Alderson, B. See also Tunney v. Midland Railway Company, [1866] 
L.R. r C.P, 291. 

Wa poe & Clyde Coal Company v. English, [1938] A.C. 57, 80 per Lord 

rı . 

1 Lord Wright in 6 Camb. L.J. 317. 
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and he is good enough to offer to supplement my observations by his 
learned adumbration of the system in operation in New Zealand. 

The main object of my original article under this title was to trace the 
progressive improvement in the position of injured third parties wrought 
by the system of compulsory insurance embodied in the Road Traffic Acts, - 
1930-1934. It was found that this progressive improvement had been 
achieved at the joint expense of motorists and insurers, and it was ques- 
tioned whether some of the changes were quite in accord with legal principle 
and whether, as a consequence, the quality of justice was not becoming a 
little strained. Nowhere was it suggested that the social experiment 
embodied in the compulsory insurance legislation was unethical or 
misconceived. 

The questions of principle involved are, as I am glad to note that 
Professor Chorley agrees, particularly well raised by the series of statutes 
_ relating to compulsory third party insurance. I submit, however, contrary 
to what Professor Chorley suggests, that so far from my argument being 
one ‘‘against the general stream of social legislation,” it is a criticism of 
it which is essentially constructive; it is a plea that, conditions being as 
they are, this powerful current should be directed and controlled along 
-the ‘most beneficial channels. To drop the metaphor, it is because I see 
in the existing and projected law governing this question inherent possi- 
bilities of harm and injustice and of development in wrong directions that 
I wrote the article. The discussion of them may be useful and Professor 
Chorley’s valuable criticism of my article may make it more so. 

At the outset I must point out that Professor Chorley in his criticism ` 
makes several statements which open up a wider field of discussion than 
did my original article. He begins by expressing doubt as to whether the 
compulsory insurance system has created for insurers or motorists any 
effective burdens at all; he ends by stating unequivocally that ‘‘ undue 
tenderness” has been displayed towards insurance companies owing to 
what he suggests is their powerful financial antagonism to the new social 
measures; and in between, he argues that the Law of Contract unlike the 
Law of Tort is an inelastic thing ‘‘largely invented to serve the purposes 
of a particular economic era,” and therefore in need of radical adjustment 
if modern social needs are to be met. This is, I submit with respect, 
irrelevant to my argument which did not pretend to deal with political or 
sociological considerations; it took our “particular economic era” as it 
is in order to discuss certain developments in our insurance system from 
a legal viewpoint; .and, indeed, pointed out that ‘‘as a social experiment, 
this matter could be put in a quite different way from another angle.” 
This is what Professor Chorley seeks to do, and he points out that ‘the 
conditions of modern society have long passed beyond the stage where 
the relationships which it entails can be satisfactorily adjusted on the basis 
of the Common Law alone.” To this I have no objection, but I do object 
when Professor Chorley goes on to suggest that my criticism, which was - 
I think constructive, is to be classed with “strictures such as... are 
met with on almost all occasions when innovations in the legal system 
are made,” e.g. “The violent attacks which were made upon the Trade 

Union Act of 1870, the Workmen’s Compensation Act of 1906, and the 
Trade Disputes Act of 1906.” There is nothing whatever in my article to 
justify this. l 

Professor Chorley says that he challenges my attitude upon “a much 
wider ground,” and his challenge seems to be that I did not discuss the 
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influence of the “particular economic era” and the ‘‘requirements of 
laisser-faire economics” upon the Law of Contract which ‘‘seems to be 
unamenable to the necessary process of adaptation.” This I agree I did 
not attempt to do. That would be quite another day’s work. 

There is another aspect of Professor Chorley’s critical article which 
cannot fail to have valuable results. While he does not take up, in order 
to refute or disagree with the points which I actually made, he advances 
certain other propositions which, stated with his weight of authority, 
indicate the importance of a clarifying discussion of them. They cannot, 
I regret to say, be accepted in the bald form he adopts without considerable 
reservation. : 

The first point, namely, that no effective burden has been created for 
insurers and motorists is, as anyone closely connected with the insurance 
world well knows, completely unsound. What, then, leads Professor 
Chorley to this conclusion? He says at the outset that the rights conferred 
by the Acts upon injured third parties are ‘‘somewhat limited” in extent. 
Since any right which is to be subject to any moral or legal restriction 
whatever must be “somewhat limited” in extent, this is not an argument 
at all. Next he says that the Act ‘‘cuts down in some degree the compiete 
freedom of contract which insurers have so far enjoyed.” Quite apart 
from the fact that under English standards insurers are not the only per- 
sons who enjoy complete freedom of contract, it is relevant to ask to what 
degree this cutting down process has gone. 

Without reiterating the facts of my earlier article unnecessarily the 
position may be stated thus. If the third party is entitled to damages 
and the wrongdoer has an insurance policy, he will get his damages by 
direct right from the insurer, provided the general basis of the policy 
covers the circumstances of the injury. No matter if the policy is avoidable; 
no matter if the insured has broken contractual obligations into which he 
freely entered; no matter if the insurers have been tricked and defrauded ; 
the third party will get his damages. That is the position in fact. In law, 
it is true, certain safeguards are preserved for insurers; but no practical 
discussion of the issues at stake can rest on theoretical grounds, and 
theoretical for the most part those safeguards certainly are. 

To the undoubted financial burden of these provisions—which will be 
extended considerably if the recommendations of the Compulsory Insur- 
ance Committee pass into law—must be added that of the provisions 
regarding hospital charges and fees for emergency treatment. By them, 
insurers who have made a payment, whether under their policy or not, 
or whether they are liable for it or not, in respect of bodily injury arising 
out of the use of a motor vehicle on a road, become instantly liable to 
pay the hospital fees of any person injured in the same event, up to fifty 
pounds for each person, and to indemnify the vehicle driver against fees 
for “‘ emergency treatment” whether he was liable for the injury or not. 

There is yet another element of cost which must be added to the bur- 


. _ den of compulsory insurance. It cannot be proved specifically or sup- 


ported by chapter and verse. Yet in many respects it is most important 

of all in the practical field. It is the ever-rising level of damages for personal 
` injury, the ever-growing ‘‘damage consciousness” of the general public, 
and the ever-tightening control of motor traffic on the roads. All of these 
forces have been concomitant with the development of compulsory insur- 
,ance. They spring from the same viewpoint, and have their origin in the 
same idea, Consequently it is not unreasonable to say that these heavy 
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additions to the financial burden of motoring are directly associated with 
the certainty that every motorist is backed by an insurance policy. 
Although this point was alluded to in my original article, no comment is 
made on it by Professor Chorley. Perhaps he is aware, as I am, of the 
enormous difficulty experienced by insurers in defensive negotiation in 
claims by injured third parties owing to these factors. 

The cumulative effect of all these, however, appears not to weigh 
heavily upon Professor Chorley. They are, he says— 


“f... at most a superficial burden because the financial obligations of 
the insurers are nicely calculated in accordance with their premium 
incomes, and if the obligations placed upon them by Parliament are 
found to be too onerous there can be no question that the insurance 
companies will quickly make provision to meet them by a general 
increase of premiums.” 


Such reasoning does not indicate a close acquaintance with the facts of 
the case. Does Professor Chorley know that the motor insurance rating 
system is anything but "nicely calculated”? Does he know that insurers 
are not making profits out of home motor insurance? Does he know that 
intense competition by one hundred insurance companies and Lloyd’s 
prohibits any general increase of premiums until years of loss have been 
traversed? Is he familiar, for instance, with the position in Eire, where, 
after years and years of unprofitable business wholly inadequate premium 
increases have at last been made? And does he know that the necessity 
of maintaining their position and of absorbing their overhead charges 
disenables insurers from refusing to underwrite business which turns 
unprofitable ? 


But Professor Chorley goes further than this, He says— 


“In actual fact, however, by making third party insurance com- 
pulsory Parliament has presented to the insurers a substantial volume 
of new business, and this may well explain the comparatively small 
adjustment in regard to premium charges which followed the 
introduction of the legislation under discussion.” 


How this can be reconciled with his later statement that before 1930 
ninety-nine out of every hundred motorists were already insured it is 
difficult to see. But the fact is, of course, that the 1930 Act brought into 
the insurance market a vast quantity of inferior business which was 
previously uninsured or uninsurable and which, had they not been requested 
to the contrary by the Minister of Transport, insurers would have been 
only too glad to reject. The main reasons why larger increases of premiums 
have not taken place are, therefore, the force of competition, the desire 
to await the settling down of a new and complex situation, and above all 
the insurance companies’ extreme sensitiveness to public criticism. 

This, however, is by the way. I take up the point because in present 
conditions it would be so palpably unjust to the insurance companies to 
leave it unanswered. So, too, is Professor Chorley’s closing inference that 
the partial failure of compulsory insurance—which is still not eight years 
old—is due to the “undue tenderness” with which insurance companies 
have been treated owing to the powerful financial interests which they 
were able to call to support their antagonism to the new social legislation. 
The attitude of the insurance companies has been consistently helpful 
within the limits to which the private organisation of their business will 
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’ permit them to go, and the Compulsory Insurance Committee, whose 
Report will, if adopted, impose further considerable burdens upon insurers, 
contained the names of several persons eminent in the insurance world, 

Perhaps this gives rise to the crucial point of difficulty so clearly put 
in the editorial comment in Halsbury's Statutes on Section 10 of the Road 
Traffic Act, 1934: ‘‘So long as insurance policies are effected with private 
insurers and there is no State indemnity to third parties such provisions 
are no doubt inevitable.’’ Many insurers think that they have gone to, 
if not beyond, the limits to which they can go, in surrendering the prin- 
ciples upon which their business is built. On the one hand, there is a vast 
and increasing problem of ensuring that large numbers of persons injured 
on the roads by motor traffic shall not be deprived of their just damages 
owing to financial factors alone, Quite obviously the logical conclusion 
of this principle is that no motor vehicle driver shall be capable of driving 
uncovered by insurance. If this is admitted, then obviously too, in spite 
of legal penalties for non-compliance, means must be found to fill in the 
gaps left by human error and deceit. It is at this point, on the other 
hand, that incompatible factors intervene. The situation seems to demand 
that uninsured persons must be deemed to be insured; that the insurer’s 
policy must cover all and every vehicle, risk and circumstance; that the 
insurers’ right to expect good faith in disclosure of vital facts shall dis- 
appear along with every other contractual safeguard which they would 
and should normally have. Such an enormous change from accepted 
principles would, to put it quite objectively, undermine and eventually 
destroy the bases upon which insurers at present seek to gauge their 
risks and calculate premiums. Consequently, acceptance of the principle 
in its ultimate degree, namely, that every time a motorist is at fault in 
injuring another person, insurance protection would automatically be 
available, would quite definitely destroy the fundamentals of the existing 
insurance system. In addition to an aggregate increase of premium 
charges, all pretence of making the premium commensurate with the risk 
would fall away, and numerous individual hardships would result. 

If, in the final outcome, this eventuality is thought to be desirable, 
then the question will arise of insurance through a State office, as in New 
Zealand, according to the admirable summary of the law in force there 
which appeared at page 38 of your June issue from the pen of Mr. Finlay. 
But until that time arrives it will be for the Legislature to provide for the 
administration of a very difficult state of affairs in the fairest way avail- 
able, having regard to the claims of the injured and the present invidious 
position of the insurers. Nobody conversant with the facts of the case 
will deny that the insurers have so far administered what really amounts 
to a great public service run for private profit with marked success con- 
sidering the limitations and difficulties involved. With this conclusion I 
imagine that Professor Chorley will agree. 

This, however, does not determine the focal point of this discussion, 
which is, What are to be the legal developments which will lead to a 
complete solution of the problem of third party insurance? So far as this 
discussion is concerned there are three views under consideration. 

First, the criticisms in my original article were criticisms made on a 
purely legal basis of the system which we now have and which, being only 
eight years in operation, may still be considered to be in an experimental ` 
stage. 

Secondly, Mr. Finlay has pointed out with learning and reason that the 
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system of private insurance without Government aid evolved in New 
Zealand has reached a high degree of efficiency and success. 

Thirdly, Professor Chorley desires apparently to point to the principle of 
the Workmen’s Compensation Acts as one which might be adapted to the 
problem under consideration. 

It would take far more than the space available to me here if I were to 
extend my criticism of defects in the present legal system and to follow 
Professor Chorley into the field of political and sociological speculation. 
This; however, may be said of his suggestion. Its adoption would pre- 
sumably involve the application of two features which characterise 
Workmen’s Compensation cases, namely, the automatic right to compensa- 
tion and a defined limit to compensation. It has not been shown how these 
could be satisfactorily applied to running down cases, To so apply them 
would probably have a far reaching and profound effect upon premium 
rates. The Workmen’s Compensation Acts, originally denounced by 
employers, but now universally recognised as a real benefit to industry, 
provide no parallel to running down cases beyond a superficial one. Nobody 
has yet propounded a satisfactory scheme under which every injury 
inflicted by a motor vehicle should carry with it an automatic right to 
compensation, though some have gone far in this direction; nor has 
much support been given to proposals to limit the amount of damages in 
a running down case. Workmen’s Compensation affords a fair, cheap and 
expeditious means of provision against vocational injuries which are one 
of the normal incidents of industry. By insurance these risks are trans- 
lated from the field of interest to the field of costs. The application of 
this principle to ranning down cases would, it seems to me, so far extend 
the field of risk in this class of insurance business as to have amongst other 
effects that which I have indicated. 

Hecror HuGues. 
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STATUTES 
The Coal Act, 1938 


Although this Act covers a very technical and specialist branch of 
Law, it is unusually interesting to the general lawyer in many ways. 
Perhaps it is most interesting as a striking illustration of the defects in 
the present Parliamentary procedure. Itis in substance a socialist measure 
. passed unwillingly by a conservative Parliament. The Bill was more 
amended in Parliament than any other measure in recent times and this 
is painfully clear when one considers in detail the various sections. The 
whole Act suffers from an obvious conflict in the minds of its makers. A 
_ section gives a power which is immediately cut down to the bone by a 

host of provisoes. 

The statute begins with an Act of Creation after the style of the first 
Chapter of Genesis; “there shall be a coal commission.” This Coal Com- 
mission is a statutory Corporation aggregate and consists of a Chairman 
and four other members appointed by the Board of Trade. Only two 
members need have had any practical experience in the Coal Mining 
Industry. It is interesting to note that the Commission must give effect 
to directions from the Board of Trade on all matters of ‘national interest,” 
and so is directly under the control of the Government of the day. 

On the “Vesting Date,” i.e. July 1st, 1942, the fee simple interest in 

-all unworked coal and mines of coal vests automatically in the Coal Com- 
mission and the function of the Commission is to manage and deal with the 
coal with the object of promoting “the interests efficiency and better 
organisation of the Coal Mining Industry.” Immediately following this 
comprehensive provision there follows a sub-section which seems to cut 
the powers of the Commission from under its feet. The Commission is 
expressly prohibited from “engaging in the business of coal mining or 
carrying on any operations for coal mining purposes.” The Commission 
is accordingly in the desirable position of owning all the coal but being 
prohibited from itself dealing with its own property. 

~ A minute’s thought will show the obvious technical difficulties of 
separating the ownership of coal and mines, i.e. shafts and underground 
workings, from the ownership of the land itself. The Act solves these 
difficulties by giving the Commission no rights of ownership over anything 
but the bare coal and mines and only such easements (if any) over the 
surface as already exist in regard to each particular holding. It is a curious 
omission in the Act that it does not state what rights (if any) the Com- 
mission have to enter on the surface of land to sink a new shaft to enable 
a new sear to be worked. A right to withdraw support is given rather 
grudgingly on paying full compensation for damage caused. 

Section r5 of the Act is a good example of the muddle caused by amend- 
ments inconsistent with the intention of the Act. In this section the Com- 
mission is-given power to make new underground workings to get at the 
coal, but there follow the inevitable provisoes that the Commission may 
not “ (a) interfere with the surface of any land, (b) do any act which would 
be actionable by virtue of any servitude or restriction affecting the land, 
and (c) do any other Act which would be actionable as a trespass and 
which; if done, would be likely to cause actual damage other than of a 
purely nominal amount.” There is accordingly no right to get the coal by 
new workings if the surface owner is in any way affected. It might be 
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mentioned that the Act contains no definition of what is meant by the 
word “surface” although this word is constantly used and of the greatest 
importance. 

The provisions in regard to compensation are ingenious and apply the 
principle “set dog to fight dog.” They may form a useful precedent for 
future legislation of the same sort and so are worth considering in detail. 
The Act fixes a “global sum” of £66,450,000 which prima facie comprises 
the whole compensation payable to the present coal owners. But in fact 
it is not an inclusive figure at all because the Act separates “principal 
coal hereditaments” from “subsidiary coal hereditaments.” The principal 
coal hereditaments consist of the coal and mines and “the subsidiary coal 
hereditaments” are chiefly the “ surface servitudes,” i.e. the easements, etc. 
“adversely affecting the surface of any land (except the right to withdraw 
support).” The Commission has to pay compensation separately for 
“surface servitudes” in addition to the “global sum.” The “global sum” 
is allocated to various regions ; such as, say the Yorkshire Coalfield, by the 
Central Valuation Board. The coal owners in each region claim propor- 
tionately according to the value of their holdings against the sum allocated 
to their particular region. For this purpose the owners have to value their 
holdings. The provisions in regard to valuation owing again to amend- 
ments to the Bill, are somewhat startling. The basis of valuation is “the 
amount which the holding might have been expected to realise if this Act 
had not been passed and the holding had been sold on the valuation date 
(rst January, 1939) in the open market by the existing owners selling as 
willing vendors to a willing purchaser under a contract providing for com- 
pletion on the vesting date (ist July, 1942).” The difficulty of fixing a 
purchase price on the supposition that three and a half years elapse between 
the contract and the date of completion can only be imagined and it must 
also be remembered that the unfortunate valuer has to value the easements 
to get the coal separately from the coal itself. Where, for example, a free- 
holder owns the coal under a large area and the colliery buildings’ shafts 
and workings, only the coal, the shafts and underground workings vest in 
the Commission with any easements over the surface which already exist 
and the freeholder continues to own the colliery buildings and the whole 
of the surface, and when the whole property is all comprised in one lease, 
the rent has to be apportioned. The Commission will own nothing above 
ground at all, and so will be quite powerless to work the coal even if it 
were allowed to do so. The position of the colliery company who leases its 
coal is not directly affected by the Act so long as no sub-lease has been 
granted. 

No compensation can be allowed unless the holding is registered with 
the Commission by 1st July, 1939, and a claim lodged by that date. If 
the owner of land is unaware of coal under it, he simply loses the coal 
without compensation as no claim will arise when the seam is discovered. 

The financial position of the Commission is likely to prove more 
satisfactory than that of any other statutory corporation as it acquires 
income on a 6% per cent basis and should be able to borrow to pay the 
compensation in cash at 34 per cent, so a certain profit of 3 per cent on its 
capital should be made. This profit is to be used to create a sinking fund 
with the ultimate object of reducing the royalties payable by the colliery 
companies, 

The Act also contains provisions in regard to the compulsory amalgama- 
tion of colliery compantes which are chiefly remarkable for the amazing 
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: “safeguards” which make it inconceivable that any compulsory amal- 
gamation scheme could become effective if there is any genuine 
opposition. 

It will be interesting to see how long it will be before a comprehensive 
-amending Act is required in order to give the Commission adequate powers 
to carry out its functions under the Act. The Act is full of inconsistencies 
and ambiguities and it is a great pity that it is not possible to make an 
effective protest against legislation as unsatisfactory from the legal point 
of view as the Coal Act, 1938. Unfortunately this statute is not by any 
means unique in its defects. 

J. H. A. Lana, 


The Evidence Act, 1938 


The Evidence Act, which has recently passed into law as a result of the 
efforts of the present Lord Chancellor, represents a fundamental change in 
the attitude of the law to documentary evidence. Hitherto the law has 
preferred to see witnesses rather than documents, with the unfortunate 
consequence in many cases that cogent evidence could not be considered 
at all. The Act is intended to remedy the defects of this principle. Whether 
the reason was the ritualistic potency of the oath, the discredited Best 
Evidence rule, or merely the practical policy of rejecting evidence involving 
a further potential inaccuracy, the Law of Evidence prior to 1st September, 
1938, treated as inadmissible, to prove the truth of the facts stated, oral or 
written statements made by a person not called as a witness. Even ifa 
witness swore that he recorded the statement at the time when it was made 
and that from his own knowlédge it was a true account, the statement was 
inadmissible although he was allowed to refer to it for the purpose of 
refreshing his memory. There were certain well-defined exceptions: 
` statements in public documents, admissions and confessions, and state- 

ments made in certain circumstances by persons since deceased. These 
cases have not been affected by the Act, although it will often be simpler 
now to introduce statements formerly admissible only in these exceptional 
circumstances. The Act provides, however, that the present law as to 
declarations relating to pedigree is not to be extended. 

S. 1 (1) declares that in civil proceedings where direct oral evidence of a 
fact would be admissible any statement made by a person in a document 
tending to establish that fact shall, on production of the document, be 
admissible as evidence of that fact. A statement in a document shall be 
deemed to have been made by a person where it was “written made or 
produced by him with his own hand, or was signed or initialed by him or 
otherwise recognised by him in writing as one for the accuracy of which 

“he is responsible.’’ The conditions for the reception of such statements 
are, where the maker of the statement is called as a witness: (a) personal 
knowledge on his part of the matters dealt with by the statement; or 
(b) that the document in question is part of a continuous record made, in 
so far as the matters dealt with are not within his personal knowledge, in 
the performance of a duty to record information supplied to him by a 
person who had, or might reasonably be supposed to have, personal 
knowledge of those matters. No attempt is made to define “duty” or 
“record.” The interpretation of these terms is left to future litigation, 


* .to which there are further invitations in the failure to define certain other 


conceptions employed by the Act. It should be noted that, since there are 
no requirements of the contemporaneity of the°record or the personal 
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knowledge of the recorder, this section will admit as evidence documents 
which hitherto have not been available even for the purpose of refreshing 
memory. S. 1 (4) requires that there should be some written evidence that 
the statement in the document was either made by the person by whom it 
is alleged to have been made, or that he is responsible for its accuracy, and 
for this purpose the Court may draw any reasonable inference from. the 
form or contents of the document or other circumstances. 

By a proviso to s. 1 (1) the condition that the maker of the statement - 
must be called as a witness must be dispensed with where (i) he is dead ; or 
(ii) he is by reason of illness unfit to attend; or (iii) is beyond the seas, and 
it is not reasonably practicable to secure his attendance ; or (iv) all reason- 
able efforts to. find him have. failed. In addition, it is enacted that the 
Court may dispense with the presence of a witness “if having regard to all 
the circumstances of the case it is satisfied that uncue delay or expense 
would otherwise be caused.” The Court may by order or at the trial admit 
certified copies of original documents or parts thereof, and power is given 
to amend the R.S.C. so that the attendance of witnesses may be dispensed 
with notwithstanding that a party desires their attendance for cross- 
examination. 

The above provisions create two considerable dangers: (a) a jury may 
attach undue importance to documents admissible under the Act; (b) 
evidence may be manufactured. To meet these abuses, two safeguards are 
introduced: (a) the Court may, where proceedings are with a jury, reject 
statements otherwise admissible where it appears.inexpedient or unjust to 
admit them; (6) nothing in s, 1 is to render admissible any statement made 
by a person interested at a time when proceedings were pending or antici- 
pated involving a dispute as to any fact which that statement might tend 
to establish. This “ante litem motam” qualification is already a familiar 
one in the law of evidence, but it should be remarked that a statement 
made post litem motam is not excluded unless made by a person interested. 
What amounts to “interest” for this purpose is not stated. 

An unusual and perhaps a unique feature of the Act is that it contains 
a provision as to the weight to be attached to the evidence it renders admis- 
sible, although the directions are no more than common-sense guides. 
-S. 2 (1) says that in estimating the weight, if any, to be attached to state- 
ments regard shall be had to all the circumstances from which any inference 
can reasonably be drawn as to the accuracy or otherwise of the statement, 
and in particular to questions of contemporaneity and of incentive to 
concealment or misrepresentation. By subs. 2 where by law or practice 
corroboration is required, statements admissible under the Act are not to 
be considered corroborative of evidence given by the maker, 

S. 3 introduces an important development in the law relating to proof 
of the attestation of documents. In both civil and criminal proceedings 
instruments, other than testamentary documents, for the validity of which 
attestation is required may be proved in the manner appropriate where no 
attesting witness is alive. This abrogates the rule by which, subject to a 
few exceptions, attestation could be proved only by calling an attesting 
witness. By s. 4 in civil and criminal proceedings, those presumptions 
which attached to documents thirty years old now apply to documents 
only twenty years old. 

A useful commentary on the Act has been produced by Messrs. 
Burrows & Cahn (Swegt & Maxwell; pp. 55, price 3s. 6d.). It can be 
recommended as an excellent explanation of the Act and those problems 
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which already appear to be raised by its provisions. There is a prefatory 
note by Lord Maugham. 


J. Gorn, 
- The Criminal Justice Bill! 


The principal contents of the Bill can be summed up under two 
headings— 

(I) the abolition of degrading and useless penal methods and of degrading 
denominations ; 

(II) the building up of new methods of treatment and the further 
extension of existing methods which have already proved their value. 

I, The proposals for the abolition of corporal punishment (clauses 32 
and 47) follow closely the recommendations of the Report of 1938,? whilst 
the corresponding step as to penal servitude (clause 33) is based upon the 
recommendations of the Report on Persistent Offenders of 1932. The term 
“ Hard labour” has for a long time already lost any meaning, except among 
the uninitiated part of the general public, and the failure of the Division 
System to serve as a means of scientific classification of prisoners has be- 
come undisputed. It is therefore only right that the Bill proposes the 
abolition of both (clause 33). Also under this heading falls the replacement 
of the expressions “criminal lunatic,” and “Criminal Lunatic Asylum,” 
which are contradictory terms, by the more dignified phrases “state mental 
patient” and “State Mental Asylum” (clause 33). 

Prison sentences in the case of adolescent offenders are to be avoided as 
far as possible. Clause 27 contains a carefully graded system of restrictions, 
varying from an absolute prohibition in the -case of persons under 16 
and a somewhat less categorical one for those under 17 to a compromise 
solution for the age groups 17 to 21, opening up, however, even for the 
latter the future prospect of complete exemption from prison. 

TI. Those parts of the Bill devoted not to the removal of old remnants, 
but to the extension of modern methods, may be discussed under three 
headings— 


(1) New developments in the institutional treatment of lawbreakers : 


(a) The changes concerning the Borstal sentence (clause 31) belong 
to the most controversial parts of the Bill. The present requirements 
(previous conviction or breach of a condition of a probation order, 
criminal tendencies, etc.) are to be replaced by the formula that the 
‘court must be satisfied ‘‘that by reason of the offender’s character 
or habits it is expedient with a view to his reformation and the preven- 
tion of crime that he should undergo a period of discipline in a Borstal 
institution.” Moreover, the Bill proposes to give Courts of Summary 
Jurisdiction power to commit to Borstal, but this proposal seems now 
to have been dropped before the committee stage. 

(b) Of great interest are the clauses introducing new semi-insti- 
tutional methods— 

Howard Houses and Compulsory Attendance Centres. They are 
intended to fill the existing gap between probation and fines, on the 
one hand, and prison and Borstal, on the other. Their scope is at 
present restricted to young people, but it may be hoped that, if the 
1 Limited space prevents anything but a brief summary of the main contents 

of the Büt, - 
2 See the June, 1938, issue of this Journal. 
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new methods prove successful, they will be gradually extended. Howard 
Houses (clauses 13 and 29) will be hostels for offenders between 16 and 
21 who “do not require Borstal training but ought to be sent away for 
a time from their homes,” etc. Compulsory Attendance Centres are 
for young offenders of similar age groups guilty of minor offences and 
who are at present being dealt with by such unconstructive methods 
as short terms of imprisonment or fines. 

A third form of semi-institutional treatment, almost a dead letter 
in the present law, is to be revived by means of a comprehensive and 
carefully balanced set of new regulations: Detention in precincts of a 
court or at a police station (clause 40). 

(c) The great need for developing the remand home to something 
more than a mere waiting room has led to several propositions: There 
will be established Remand Centres for adolescents between 14 and 23 
(clauses 10 and 28) and State Remand Homes for persons under 17 on . 
whose mental condition a medical report appears desirable (clause rr). 

(d) One of the most difficult parts of the Bill will undoubtedly be 
that dealing with corrective training and preventive detention (clauses 16 
and 34), based upon the recommendations of the Report on Persistent 
Offenders, 1932. 

Terms of 2 and 4 years corrective training are to be given to certain 
recidivists between 21 and 30 years who at present, being too young for 
preventive detention, may be sent to special prisons, such as Chelms- 
ford, etc. For the more dangerous recidivists of at least 30 years of age 
the sentence may be preventive detention of 2 to 4 years or, in very 
serious cases, up to 10 years. The present requirement that the 
offender must be a “habitual criminal” is dropped, and the list of 
offences which fall under the scope of this provision is extended beyond 
that given in the Prevention of Crime Act, 1908. On the other hand, 
whilst the Act of 1908 speaks only of “protection of the public,” 
reformation is now expressly recognised as one of the main purposes ` 
even of preventive detention. 


(2) Extension of non-institutional methods— 

(a) Probation: The whole procedure for making a probation order 
will be simplified by dispensing with the need for a formal recognizance 
(clause 18), whilst—another point which has aroused much opposition 
-~the present power of Courts of Summary Jurisdiction to make a 
probation order without a conviction is to be abolished. The period 
during which a probationer may be required to reside in an institution, 
is to be limited to 12 months. Special case committees shall be set up 
to supervise and assist the work of the probation officers in individual 
cases. 

(b) Mental Cases: One of the most conspicuous features of the Bill 
is the special consideration it gives to the treatment of mental cases, 
not only in connection with institutional methods, but also for offenders 
at large: An offender remanded on bail may be required to undergo 
medical examination (clause 38), and a probation order may include a 
provision requiring the probationer to submit to mental treatment as a 
resident or an out-patient (clause 19), etc. 


(3) Changes in the system of discharge on licence, of remission and of 
prison administration : 
` The abolition of pen&l servitude and the establishment of new types of 
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institutional treatment render necessary an overhauling of the present 
system of remission, of supervision after discharge, etc., which is to be 
found in clauses 35 and 52 et seg. Moreover, the offices of Prison Commis- 
sioners and of Directors of Convict Prisons are to be abolished, and the 
functions of the former will be transferred to the Secretary of State 
(clauses 43 eż seq.). 

HERMANN MANNHEIM. 


Administration of Justice (Miscellaneous Provisions) Act, 1988 


Changes of far-reaching importance and of great significance are brought 
about by the Administration of Justice (Miscellaneous Provisions) Act, 
1938. The reforms are a rather ill-assorted miscellany to find in a single 
Act. They range over Quarter Sessions, the Crown side of the King’s Bench 
Division, Assizes, County Courts, and International Conventions, amongst 
other subjects. 


I. Quarter Sessions 

SS. 1 to 4 make provision for the appointment of a legally qualified 
chairman or deputy-chairman in some circumstances. That fact is sufficient 
to constitute the Act a landmark in the history of English judicial institu- 
tions. The magisterial Bench may at long last have to surrender some part 
of its amateur status; the surrender, however, is compensated for by some 
extensions of jurisdiction. 

The Court of Quarter Sessions for any county, or of any division or part 
of any county having a separate court of quarter sessions (not being the 
court of the recorder of a borough) may apply to the Lord Chancellor for 
the appointment of a legally qualified chairman or deputy chairman (s. 1). 
The person so appointed must be, or have been, a barrister or solicitor of 
not less than’ ten yeas’ standing, having such legal experience as may in 
the opinion of the Lord Chancellor qualify him for the post (S. 1 (z).) 
Tenure of office depends upon the terms of the appointment and the holder 
becomes a justice of the peace ex officio (s. x (3) ). The prescribed qualifica- 
tions are interesting. The law for the first time recognises the profession 
of solicitor as qualifying a person for magisterial or judicial office. Further- 
more, ten years’ standing is a condition of qualification as compared with 
five years for a Recorder, five or seven years for a stipendiary magistrate, 
and seven years for a County Court judge. The local character of the office 
of justice of the peace is preserved in a modified form, it being expressly 

` provided that the Lord Chancellor in considering an appointment shall 
take into account the expediency of recommending a person residing in or 
connected with the county (s. 1 (1)). If the Court of Quarter Sessions and 
the County Council so agree, a salary may be paid by the county council 
to a chairman or deputy-chairman appointed under the Act at an agreed 
rate to be approved by the Lord Chancellor (s. 4 (1) ). Where a court of 
Quarter Sessions is presided over by a “legally qualified chairman” the 
jurisdiction of the court is extended to the offences set out in the First 
Schedule to the Act (s. 2 (x) ). Znter alia the extended jurisdiction embraces 
offences under the Malicious Damage Act, 1861, s. 60, Criminal Law 


`. Amendment Act, 1885, s. 11, Perjury Act, 1911, ss. 2-6, Forgery Act, 1913, 


s. 2 (a), Criminal: Justice Act, 1925, s. 36, etc. The expression ‘‘legally 
qualified chairman ” includes (1) a chairman or deputy-chairman appointed 
under the Act; (2) an elected chairman who holds or has held certain judicial 
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offices, e.g. member of the Judicial Committee of the Privy Council, judge 
of the Supreme Court, an official referee attached to that court, judge of a 
‘county court, Attorney or Solicitor-General, Director of Public Prosecu- 
tions, recorder of any borough having a separate court of quarter sessions 


` and a population of not less than fifty thousand, and others (s. 2 (2) and (3)). 


The importance of this part of the Act is obvious. It represents the 


. first statutory recognition of and attempt to remedy defects in the system of 


amateur tribunals. It is doubtful how far the statute will be acted upon, It 
iš in terms permissive only and it is doubtful whether county councils will 
be very anxious to incur the financial obligation of paying a chairman’s 
salary. It is more probable that their efforts will be directed to ensuring _ 
that the Bench shall include a qualified lawyer, willing to act as chairman 
if elected to that office by his fellow magistrates, This opinion is fortified 
by reflection on the sparing use which has been made by boroughs of the 
power to appoint stipendiary magistrates. The Act, in any case, should 
be only the prelude to a thorough overhaul of the system of amateur i 
tribunals. The participation of laymen in the administration of justice 
can be bought too dear, as can the resulting economy to the State. The 
Grand Jury was long endured on the strength of the former argument, and 
the Lord Chief Justice has recently and surprisingly lamented its passing 
from this point of view. Further changes will come and the ultimate 
development may well be the extension all over the country of stipendiary 


‘magistrates exercising summary jurisdiction and Recorders, sitting with a 


jury, exercising the jurisdiction of Quarter Sessions. 


- 2. Proceedings on the Crown Side of the King’s Bench Division. 


The prerogative writs have never played a more important role in the 
English legal and social system than they do to-day. Their importance lies 


. in the fact that they provide means of questioning the legality, but not the 


discretion, of judicial or quasi-judicial acts of public bodies, including -` 
Government Departments, as well as of courts of justice other than the 
High Court. The Act abolishes the prerogative writs of mandamus, prohi- 
bition and certiorari, and substitutes orders with corresponding titles (s. 7). 
It is further provided that there shall be no return to any such order, 
nor any pleadings in prohibition (s. 7 (4) ). The order is final subject to 
any right of appeal therefrom. Thus orders or rules nisi, and summonses 
to show cause are abolished. The Act has been supplemented by the-Rules 
of the Supreme Court (Divisional Courts), 1938, No. 1577/L. 30, revoking 
the Crown Office Rules, 1966. No application for an order may be made 
without leave, which is obtained by application to a divisional court of the . 
King’s Bench Division, or to a judge in chambers during vacation. The | 

application for the order is by notice of motion to a Divisional Court or by 
summons to a judge in chambers during vacation. Any powers vested. in the 
High Court to require justices of the peace or a judge or officer of the 


county court to do any act relating to the duties of their offices, or to `` 


require any court of summary jurisdiction or court of quarter sessions to 
state a case, are now exercisable by order of mandamus (s. 8). Informations 
in the nature of quo warranto are abolished and the Court is given power 
instead to issue injunctions in any case’ where an information would have 
lain and also (if the case.so requires) to declare an office to be vacant (s. 9). 

S. 11 provides a new code governing the original criminal jurisdiction 
of the High Court. The power to order a trial at bar in the King’s Bench 
Division is retained, though the High Court may direct instead that the 
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- indictment or inquisition be tried in the Central Criminal Court before 
three judges of the King’s Bench Division. Any indictment found in 
. accordance with s. 1 (4) of the Administration of Justice (Miscellaneous 
Provisions) Act, 1933, by a grand jury of the County of London and of the 
County of Middlesex, is to be tried in the King’s Brench Division unless 
the High Court orders otherwise, and it may order that it shall be tried 
at the Central Criminal Court. S, 11 (3) gives further supervisory criminal 
powers to the High Court. Whenever it appears expedient in the interests 
of justice the court may transfer an indictment for trial in another court 
of assize or court of quarter sessions than the court in which it would have 
been tried but for the direction. 

S. 12 sweeps away some legal deadwood by abolishing outlawry pro- 
ceedings, the exhibiting of articles of the peace in the High Court, and 
criminal informations other than informations filed ex officio by the 
Attorney-General. 


3. County Courts. 

The County Courts Act, 1934, ss. go and 41 limit the jurisdiction of 
county courts in actions of contract or tort or for money recoverable by 
statute to claims not exceeding £100 in amount. The Act of 1938 increases 
that amount to {200, but if the amount claimed exceeds {100 the judge, 
on being given notice by the defendant that he objects to the action being 
tried ia the county court, must order the action be transferred to the High 
Court (s. 16). S. 54 of the County Courts Act, 1934, empowers the High 
‘Court on application to transfer equity proceedings to the county court. 
That power is now, by virtue of s. 17 of the Act of 1938, exercisable without 
application, $S, 18 extends the jurisdiction of county court registrars. 
Orders may be made under. County Courts Act, 1934, S. 99, authorising the 
registrar to hear and determine any proceedings other than actions, and 
” any actions in which the defendant fails to appear at the hearing or admits 
the claim, and on the application of the parties by leave of the judge, any 
actions in which the sum claimed or the amount involved does not exceed 
ten pounds. 


4. Miscellaneous. 

S. 13 deals with international conventions affecting the jurisdiction 
of English courts. As from the day when the convention comes into force 
as respects England, every High Contracting Party is, for the purposes of 
any proceedings brought in the Supreme Court against or in respect of 
property of that party in accordance with the provisions of the Convention, 
deemed to have submitted to the jurisdiction of the Court. 

S. 14 gives the High Court a general power to discharge, vary, suspend, 
or revive any order for alimony or maintenance made under ss. 187, 190 
(2), 190 (3), 190 (4), 191 (2), of the Judicature Act, 1925, or under any 
statute repealed by that Act. 

S. 15 transfers all appeals from causes and proceedings in the Mayor's 
and City of London Court from the Divisional Court to the Court of Appeal. 
The appeal is to be governed by the rules regulating appeals from county 
courts, except in any proceeding in which the procedure of the High Court 
has been adopted, in accordance with s. 8 of the Mayor’s and City of London 
Court Act, 1920, when the appeal is likewise regulated in the same way 
as an appeal from the High Court. 

i 2 °E. WYNDHAM WHITE. 
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NOTES OF CASES 


‘Breach of Contract—-Breach of Statutory Duty—Negligence 


The case of Read and another v. Croydon Corporation (1938), 55 T.L.R. 
212, raises issues of considerable legal and of transcendent public impor- 
tance. It is rare for the circumstances giving rise to an action to have 
effects as far-reaching and, ultimately, as beneficial as in this case. 

The action was a test case arising out of the serious water-borne typhoid 
epidemic in Croydon in November, 1937, caused by the unknowing intro- 
duction of a typhoid carrier into a Corporation well at a time when the 
chlorinating and filtering apparatus had been disconnected. When the case , 
was heard, less than a year after the outbreak, the expert witnesses on 
both sides deposed to the fact that, post hoc propter hoc, water-engineering 
practice throughout the country had undergone a root-and-branch change. 
So much so that counsel for the defendants urged that the judge should 
avoid a possible temptation to test the Corporation’s conduct by the 
standards prevailing after the epidemic. Nevertheless, Mr. Justice Stable 
had no hesitation in finding that the Corporation, according to current 
practice prior to the outbreak, had been negligent in the steps taken to 
supply water to the consumers, and it was upon this postulate that he 
considered. the question of legal responsibility. 

The plaintiffs in the action were a father and daughter of whom the 
daughter, who had contracted typhoid through drinking water supplied . 
to her father’s household, claimed general damages, and the father claimed 
the medical and other expenses to which he had been put by reason of 
the girl’s illness. 

The father based his claim upon five causes of action, viz — 


(1) Breach of contract for the sale of goods, with a warranty imported 
by s. 14 of the Sale of Goods Act, or alternatively ; 

(2) breach of contract for the rendering of services with a similar war- 
ranty (upon the authority of G. H. Myers & Co. v. Brent Cross Service Co., 
[1934] 1 K.B. 46); 

(3) breach of statutory duty; 

(4) common law negligence; 

(5) nuisance, 


The daughter relied upon the last three only of these legal bases as 
` she was not a ratepayer and had no contractual relationship with the under- 
taker. No point was made that, as was suggested by Lord Justice Slesser 
in bis judgment in the case of Barnes v. Irwell Valley Water Board, [1938] 
2 All E.R. 650, the daughter might enjoy a contractual claim as being a 
person within the contemplation of the undertakers at the time when they 
agreed to furnish a supply of water and this novel doctrine still remains 
to be determined by the courts. 

So far as the allegation of nuisance was concerned, this was abandoned , 
by the plaintiffs at an early stage of the case and was never argued. It 
seems clear that the injury complained of was not sufficiently proximate 
to the enjoyment of the plaintiffs’ land to permit success on this ground. 

With regard to the father’s claim in contract, his Lordship ruled that th 
plaintiff had failed to prove that there was a contract giving rise to 
warranty, either under the Sale of Goods Act or for services. The learne 
judge found that the* corporation was under a statutory obligatio 
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contained in the Waterworks Clauses Act, 1847, to supply “ pure and whole- 
some water sufficient for the domestic use of the inhabitants” and that a 
relationship “forced on two persons by Act of Parliament” was not con- 
tractual and, in consequence, the rights of both parties were confined to 
~ those prescribed by the statute. It is difficult to apprehend how (con- 
sidering the matter on grounds independent of those assigned by the judge 
for his view of the law) the plaintiff could have set up the existence of a 
contract for the sale of goods. A contract which provided for an unlimited 
supply of water coupled with provision of pipes, reservoirs, constant service 
of Corporation employees and the other elements of a water under- 
taking seems plainly sui generis. While there can be little doubt that the 
judgment on this point is in accordance with the weight of authority, the 
designation of this type of legal relationship as a purely “ parliamentary 
contract” establishes (in view of the construction placed by the judge 
upon the duty contained in the statute) a somewhat startling difference 
between the position of a person purchasing an article under the Sale of 
Goods Act and that of a person purchasing water under a general or local 
statute. Although the consequences of a default by a vendor in the latter 
case may be far more serious than in a case where conditions and warranties 
_are implied, a purchaser has to prove negligence on the part of the water 
undertaker to sustain an action. This is particularly unsatisfactory 
because, in many cases, the vast ramifications of a waterworks might make 
it impossible for a plaintiff to “point a finger” at any particular matter 
alleged to have caused his injury and, if the decision in Daniels v. White, 
[1938] 4 All E.R. 258, is followed, the doctrine of res ipsa loquitur may 
furnish little assistance. 

Dealing with the claim for breach of statutory duty, his Lordship held 
that the father alone came within the category of persons to whom any duty 
was owed under the Waterworks Clauses Act, 1847. With regard to his 
claim, the defendants contended first, on the authority of Hammond v. 
The Vestry of St. Pancras, L.R. 9 C.P. 316, that the duty was not absolute 
but was a duty to use all reasonable care and diligence to do what the statute 
enjoined and, secondly, that even if the duty, so qualified, had not been 
performed, the Act contained a penalty for the breach, which was the 
plaintiff's exclusive remedy under the statute and which, in addition, 
deprived him of any remedy at common law. The first of these defences 
ceased to have any importance in view of the findings of fact that, even if 
construed according to the defendants’ interpretation, the duty had not 
been fulfilled. However, the judge ruled (in what must be regarded as an 
obiter dictum) that the defendants were correct in this contention and that, 
had he been unable to find evidence of negligence, the plaintiffs must have 
failed in their action. Upon the question of the exclusive character of the 
penalty clause, the judge declined to accept the defendants’ argument and 
expressed the view that every Act of Parliament (and in some cases, 
including the present one, different sections of the same Act) must réceive 
individual consideration to decide whether the penalty provisions were 
intended as the sole remedy and to consume any right of action at common 
law. “I find it impossible to hold, unless compelled by authority so to do, 
that the legislature intended there should be one remedy, and one remedy 
only, equally applicable to so trivial a breach as a failure to maintain a 
certain pressure of water behind a fire plug, to a deliberate dereliction of 
duty resulting in the destruction of a large ae by the supply of 
poisonous water.” 
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As a result, his Lordship held that both plaintiffs were entitled to 
succeed; the father on the grounds of breach of statutory duty and com- 
mon law negligence and the daughter on the latter ground only. 


A. GOODMAN. 


Nokes v. Doncaster Amalgamated Collieries [1938]-4 All E.R. 6 


Those optimists who believe that English law progresses on and on and 
up and up should be discomfited by the resemblance this case bears to 
the spirit of the Ordinance of Labourers. In 1349 press-gang methods for 
the conscription of labour were considered justifiable to meet the conse- 
quences of the calamity which had befallen the country in the previous 
year. Six hundred years later with an embarrassingly over-stocked labour 
market this form of coercion must, when practised, be in some interest | 
narrower than the national. . 

In this case the respondents preferred a summons against the appellant 
under s. 4 of the Employers and Workmen Act, 1875, alleging that-on a 
certain date he had wrongfully absented himself from, or neglected, the 
service of the respondents at their colliery. The justices ordered the 
appellant to pay a small sum of money by way of damages and costs for 
breach of his contract of service. The appellant had entered into this con- 
tract with the X Co. to serve them as a coalminer in the X colliery. The 
X Co. was dissolved under s. 153 of the Companies Act, 1929, and its prop- 
erty, rights and liabilities were transferred to the respondents by an order 
of the Chancery Division’ made under s. 154. Upon this transfer of ‘the 
X Co.’s undertaking the respondent for a short period failed to appear for 
work at the X colliery. It was in respect of this absence that the respond- 
ents claimed damages. The appellant argued that there was no contract 
between him and the respondents, and that the order of the Court could not 
effect the transfer of the existing contract to them since it was for personal 
service and so not assignable. The King’s Bench Division approved the 
decision of the justices and held that the contract was part of the property 
which was transferred under s. 154. This decision was not the inevitable 
consequence of the wording of that section. It might well have been held - 
that assignment under the section was subject to the recognised limitations 
on assignability at law and in equity. It is interesting to note that the 
judgments speak of “statutory novation.” This misrepresents the true 
nature of the decision in this case. The essence of novation is the agreement 
of all the parties concerned. Nobody pretended that the appellant had 
been consulted as to his willingness to work for the respondents. This was 
simply a case of assignment, and there can be no doubt that the contract 
gave rise to rights and duties of so personal a kind that, apart from the court’s 
interpretation of the Companies Act, the contract would not have been 
assignable. No reference was made to the well established duties which are 
imposed by the law on employers. They must exercise reasonable care in 
the provision of safe plant and skilful fellow-workers, and must show a 
similar concern in the adoption of a safe system. A workman may be 
willing to work for one master whose reputation on the performance of 
these duties has never been impeached. He may be less willing to work for 
-another who has shown less regard for.the strict observance of these and 
other duties. It cannot be suggested that vicarious performance of these 
duties would be possible. 

It is not inappropriate to point out that in the case of a transfer under 


NOTES OF CASES 313. 





s. 1§4 a shareholder who objects to the transfer of the company’s under- 
taking may insist on being bought out. The court will not sanction the 
transfer unless the dissenting shareholder is compensated. Once the 
transfer is sanctioned, however, the unwilling workman passes with the plant 
to the assignee like a fixture. The obvious moral for workmen is to work 
hard and become shareholders. 

J. Gorn. 


Road Traffic Act, 1934, s. 10 


In Cross v. British Oak Insurance Company Lid., [1938] 2 K.B. 167, 
du Parcq, J., drew attention to the difficulties inherent in the modern 
method of legislation in the following passage of his judgment (p. 170): 
“the Act does not appear to deal with all the contingencies which may arise. 
Perhaps I should say that the Act seems to have been drafted, or at any 
rate finally passed, in a form which would lead one to suppose that those 
responsible for it had not envisaged some of the events which were not 
only likely but certain to happen, and were legislating either in ignorance 
or forgetfulness of the procedure in the courts of the country.” The statute 
in question was the Road Traffic Act, 1934, and the procedure overlooked 
by Parliament was that of third party proceedings and counterclaims. 
It will be recollected that the statute in order to ensure that insurance 
companies shall have the opportunity to know about legal proceedings 
against the persons whom they have insured which may later result in 
their becoming directly liable to the claimant in such proceedings, makes 
it essential that the insurer shall have “notice of the bringing of the pro- 
ceedings” “within seven days after the commencement of the proceedings” 
in question (s. ro (1) (2) ). The point at issue was how a counterclaim is 
to be dealt with for the purpose of this subsection. 

What actually happened in the instant case was that a passenger, 
Baker, in a motor car driven by the plaintiff Cross was injured, as was Cross 
himself, in a collision with a car driven by one Fowler. Baker sued Fowler. 
Fowler blamed Cross and brought him into the proceedings by third party 
notice, of which the defendants who were Fowler’s insurers had due notice. 
Cross thereupon blamed Fowler, and counterclaimed against him. No 
notice of the counterclaim was delivered to the defendants. In the result 
Fowler was found to be solely to blame for the accident, but the judgment 
given against him was never satisfied, and in the present proceedings Cross 
sued the insurers under the terms of s. 10 of the statute. It was held that 
as notice of the counterclaim had not been given the plaintiff failed. 

It was contended that notice of the third party notice was notice of 
the proceedings and the learned judge would have been prepared to take 
a liberal view and accept this, but for the fact that s. 10 (3) which contains 
the well known provision enabling the insurer to take proceedings to have 
the policy avoided on grounds such as nondisclosure, etc., requires that 
_ such ‘proceedings shall be commenced within three months after the com- 
mencement of the proceedings in which. the judgment was given. As 
the counterclaim might not have been launched until three months after 
the third party notice the learned judge felt impelled to accept the view 
that the notice required was notice of the counterclaim. We thus reach the 
almost comic position that Baker can recover while Cross cannot, yet the 
information material to the one case, which the insurance company had, 
was all the information which was material to them in the other. It may be 
that the decision of the learned judge was over technical, but it is obvious 
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that the over-elaboration of the administrative requirements laid down in 
the statute is what caused the difficulty. ‘Our legislation becomes worse 
and worse from this point of view. Would it be too much to ask for an. 
experiment in the form of a statute enunciated in general terms, and in 
which the administrative details were left to be worked out by the courts’ 
‘in the light of the requirements which are discovered to be necessary in 
practice? 

Windsor v. Chalcraft, [1938] 2 All E.R., 751, also throws valuable light 
on the same legislation. In this case the defendant motorist had allowed 
judgment to go by default. His insurers had been informed by the plaintiff 
of the issue of the writ, but the defendant himself never gave them any 
information as to what was taking place, and they apparently first became °* 
aware of what had happened when called upon to pay the amount of the 
judgment which the plaintiff had obtained. They thereupon applied to 
„have the judgment set aside, on the ground that under the terms of the _ 
policy they had been entitled to take part in the defence of the action. 
Eventually they obtained an order to this effect by a majority décision of 
the Court of Appeal which allowed an appeal from du Parcq, J., whose 
view was that the insurers had no locus standi to ask for the judgment to. 
be set aside. ; 

These facts very neatly bring out some of the legal difficulties involved 
in this legislation. In the majority of road accident cases insurance com- 
panies have been the real defendants for many years. The compulsory 
insurance provisions of the Road Traffic Acts, 1930 and 1934, have accen- 
tuated this position. Nevertheless, although as we have seen above they 
are now given certain statutory rights in connection with the litigation, 
insurers have to rely upon the terms of their contracts for any rights which 
‘they may have to take part in the conduct of the litigation in which they 
are so vitally interested.. Before the statutes if the insured ignored the 
rights of the insurer under the policy the latter did not suffer because he could 
refuse to pay:an indemnity. Now, however, the insurer becomes directly 
liable to a successful plaintiff, and ought to be allowed a voice in the litiga- 

- tion. The legislature has not faced up to this position. The majority of the 
Court of Appeal have very valiantly attempted to repair this omission. 
The difficulties in their way are best revealed in the judgment of Slesser,, 
L.J., which displays the logical methods of adherents of the. status quo 
to perfection. At Common Law he points out there is no sort of legal nexus 
between the injured plaintiff and the defendant’s insurer upon which the 
latter could intervene to have a judgment set aside. Under the statute 
the whole of the liability of the insurer and the conditions under 
which it arises are regulated by the code thereby. established, and 
this does not make him litis particeps. Therefore he has no status to ask for 
a judgment against the insured defendant to be_set aside. The case of 
Jacques v. Harrison (1884), 12 Q.B.D. 165 which was much relied upon in 
argument was not really in point because the stranger in that case was a 
legally interested party being a mortgagee of leasehold property whose 
mortgagor had allowed judgment to go by default in an’ action- for the 
recovery of the demised property by the owner of the reversion. The 
judgment of Bowen, L.J., however, enunciated a wider principle than the 
facts required, and on this the majority were able to base their decision. 

MacKinnon, L.J., in the course of his judgment points out that a similar 
problem may arise in other forms of insurance. This brings us up against 
the important fact that the common Jaw rules will have in a number of 
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directions to be administered in a supple and elastic manner with due 
regard for the realities of the situation if the vast, and very beneficial, 
_ extension of insurance into numerous walks of life is to be provided with 
an adequate and satisfactory legal foundation. 

R. S. T. CHORLEY. 


Unjust enrichment: Re Cleadon Trust 


The judgment of the Court of Appeal in Re Cleadon Trust (55 T.L.R. 
154) is of-exceptional interest as a contribution to the present attitude of 
English Law towards the principle of unjust enrichment. 

The plaintiff had a controlling interest in, and was one of the two 
directors of, a company which owned shares in, and all the debentures of, 
two subsidiary companies. The three companies had the same board and 
secretary. ‘At various times, the plaintiff advanced considerable-sums of 
money to pay builder’s costs incurred by the subsidiary companies in 

- building flats. The money was paid with the assent of the other director 
and -the secretary. In view of the intimate relations between the three 
companies, it was not easy to’say which of them technically received the 
money. The cheques were made out direct to the creditors of the subsidiary 
companies and handed by the plaintiff to the secretary who dealt with 
them. The principal company habitually paid debts of the subsidiaries, 
for which it was liable as a guarantor. 

The principal company went into liquidation, and the plaintiff proved 
the amount of his advances against the liquidator who rejected the plain- 
tiff’s claim. There was no doubt that the plaintiff could not prove his claim 
in contract. According to the Articles of Association, two directors were 
necessary to form a quorum, and there was only one director, apart from 
the plaintiff who was an interested party and was therefore barred from 
making up the quorum which could sanction the loan. The question was 

- whether there was any other ground on which the claim could be based. 

Bennett, J., and the majority of the Court of Appeal, the Master of 
the Rolls dissenting, rejected the claim. The legal problems arise in the 
following order: : 

‘x, In Sinclair v. Brougham, [1914] A.C. 398, the House of Lords had 
rejected'an attempt to recover in quasi-contract money borrowed: by the 
defendant company ultra vires, since the fiction of a contract was not 
possible and the law could therefore not imply an obligation, but it helped 

. the plaintiffs by extending the equitable principle of Re Hallet’s Estate 
(13 Ch. D. 696) and, by a series of fictions, considering the depositor’s 
money as trust property which could be followed through various meta- 
morphoses. This principle could not apply since there was not, in this case, 
a fiduciary relationship. ` 

2. In a number of cases, notably in Bannatyne v. McIver, [1906] 1 
K.B. 103, Liggett v. Barclays Bank, [1928] 1 K.B. 48, it was held that 

~ where money is borrowed on behalf of a principal by an agent, whose act is 
not authorised or ratified by the principal, in equity the lender was entitled 

- to stand in the same position as if the money had been borrowed by the 

principal, to the extent to which the money had in fact been applied in 

paying legal debts or discharging obligations of the principal. 

Several difficulties were in the way of applying this principle to the 
present case. In dealing with them, Greene, M.R., dissented from Scott and 
Clauson, L.JJ. He held that this so called principle of subrogation could 
apply to the present case. Firstly, it was a matter òf form, not of substance, | 
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whether cheques were sent to the debtor or direct to the creditor. Secondly, 
it appeared that the advance was technically made to the subsidiaries, 
not to the principal company. But Greene M.R. disposed of that by holding 
that the discharge of debts incurred by the subsidiaries relieved the prin- 
cipal pro tanto of its guarantee and thus increased its assets. He did not 
think that the principle as applied in the above quoted cases was confined 
to cases where the borrower, although unauthorised for the particular act, 
had general authority to pay the company’s debts. Were that otherwise, 
it might make a difference whether the money was handed over to a 
director {no authority) or to the cashier (authority). The learned Master of 
the Rolls then drew the analogy to the case of necessaries furnished to a ` 
deserted wife. The ground for refund in all these cases was in equity, 

although it had never been clearly stated what principle was underlying 

this equity. 

“It may be that it is a mere anomaly. Such anomalies are found at 
law in some cases of quasi contract.- The fact is that our- law did advance 
in certain respects some way towards recognising a doctrine of unjust 
enrichment, but the process was stopped short, leaving certain anomalies - 
based on ancient authority embedded in law. It may be that this principle -- 
of equity is to be explained on the same ground. The principle, as I under- 
stand it, appears to me a beneficent one, and I should be sorry to see its 
application cut down in the manner suggested,” - 
_ This line of thought the other two learned Lord Justices refused to - 
follow. Scott, L.J., based his refusal to apply the equitable principle of 
subrogation to the present case on two grounds. 

i. The company as-a juristic person did not and could not act in the 
matter, could not legally accept money, since it was not properly con- 
stituted. He held, as did Clauson, L.J., that the company was in a state 
of legal paralysis, had no mind, whereas in the other cases someone had 
accepted money on behalf of the debtor who had authority to pay debts. 

The equity could not arise from the fact of the benefit received, but from 
the fact that the debtor, by himself or by a person authorised to act for. 
him, in the matter of paying debts, had used money so as to obtain a 
benefit for the debtor. 

2. It is a rule of the Common Law that payments made voluntarily 
and without any legal liability or compulsion, în discharge of the debt or 
liability of another, raise no implied contract for repayment. 

Scott, L.J., also observed that, if there was a general equitable principle 
akin to the continental doctrine of unjust enrichment, it was subject to 
` principles of equity and might not apply in a case like the present where 
the plaintiff, having ‘a controlling interest in the company, had flouted 
the provisions of a statute enacted for the protection of the plaintiff. 

The Court of Appeal did not discuss Craven-Ellis v. Cannons, [1936] 
2 K.B. 403 where the plaintiff had rendered services to the defendant. 
company under a director’s agreement which was void under the Companies 
Act. He obtained judgment for the same amount as agreed, not in contract, 


but in quasi contract (on a claim for quantum meruit). The present writer ` 


has suggested (Mod. L.R. vol. I., p. 76, and 53 L.Q.R. 449; cf. Allen, 54 
L.Q.R. 309) that this decision means an important departure from the line of 
thought in Sinclair v. Brougham. A recent article by Mr. Denning? denies 
this and contrasts Craven-Ellis’ case with the present one, arguing that in 
the former case the services were accepted by all the shareholders of the 
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company, whereas in the present they were not. This argument seems quite 
unconvincing. In the present case the plaintiff and the other director, 
- who had asked for the money, between. them owned the. great majority of 
.the shares.. Apart from that, there is no middle category between contracts 
(express or-implied) and obligations imposed by the law (quasi-contract) as 
- emphasised by the judgment of Scott, L.J., in- the present case. Either 
there is implied consent by acceptance of services, which means an actual 
contract implied from conduct, or the will of the benefited party is irrele- 
“vant, If Craven-Eilis’ case was correctly decided, it is difficult to see why 
the action could not succeed in quasi-contract in the present case, except 
on the ground that the plaintiff’s payment was voluntary in law, or that, 
in the circumstances, there was no equitable ground for refund. As to the 
-first ground, payment here was no more voluntary than the services in 
Craven-Ellis’ case. In both the plaintiff expected consideration and made 
a contract which was void inlaw. As for equity, this isan important point. 
Lord Mansfield wished to blend equity and common law in quasi-contract, 
and American Law, following the lead of Professor Keener, has developed 
this idea and made quasi-contractual claims subject to equitable maxims, in 
which the conduct of the claimant is an important consideration. (Cf. 
Restatement on Restitution, s. 69.) .A similar approach was discussed, 
although rejected by the majority of the House of Lords, in Jones v. Waring 
& Gillow, [1926] A.C. 670. 
One.of the chief obstacles to the development of quasi-contract has 
. been the confusion between the fiction of a contract adopted by the law 
only as a figure of legal construction, and the application of actual con- 
tractual elements, making the fiction a reality. (On this point cf. Holds- 
- worth, 55 L.Q.R. 37, who is of different opinion, and the literature there 
quoted. } Itis submitted, with great respect, that the majority judgments 
in. the present case also tend to ‘blur the distinction between obligations 
implied in law; and obligations implied from the will of the parties, in 
refusing to apply the equitable doctrine of subrogation to the present case. 
The essence of that doctrine is the restoration of the benefit obtained 
in the form of a discharge from legal obligation, given an absence of 
_any contractual obligation (since the agent has borrowed without the 
defendant's authority). If this is so, it is difficult to see why it should make 
any difference whether the would be agent had no authority for the actual 
` transaction or no authority to accept money at all. This distinction 
‘introduces a will factor which is irrelevant to the equitable doctrine. It is 
all the more surprising since Scott, J.L., who was one of the majority, had 
just drawn a very clear distinction between the two types of legal obligation. 
What is a company “'in a state of legal paralysis” ? As long as itis a juristic 
_ person, it is capable of having legal rights and obligations, This is the only 
point that matters for the imposition of an obligation by the law. Paralysis, 
such as follows from faulty constitution; can only affect its will power, 


„ , its capacity to make contracts. It does not prevent it from being discharged 


of legal obligations and thereby being enriched. Consequently there is no 
- ground why equity should not impose an obligation for refund. 

The.only- ground, it is submitted, on which the judgment of the majority 
could be justified is one briefly mentioned by Scott, L.J., that subrogation 
is an equitable principle, and that the plaintiff, who, in control of the 
company, and as one of the directors, was largely responsible for this state 
of affairs, did not come to equity with clean hands. It is this ground alone 
which would distinguish the case from Craven-Ellis'v. Cannons. If based on 


3 
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“voluntary act of the plaintiff” the decision would appear to be in conflict 
with Craven-Ellis' case which was binding upon the Court of Appeal. If 
the case goes to the House of Lords, the opportunity will possibly arise for 
an .authoritative statement on the extent and scope of the principle of 
unjust enrichment in Law and Equity,’ in particular in relation to the 
doctrine of subrogation and the meaning of “ voluntary” acts in application 
to obligations implied by the law. 
W. FRIEDMANN. 


Workmen’s Compensation Act, 1925, “rashness” and “added 
risk ” 

The persistent confusion of County Court judges and even so august 
a body as the Court of Appeal in regard to the general principles of Work- 
men’s Compensation suggests that there is no branch of the law which 
more clearly requires careful exposition and concentrated attention in the 
schools of law. For how is it possible to explain the decision of the Court 
of Appeal in Harris v. Associated Portland Cement Manufacturers Lid., 
[1938] 4 All E.R. 831 except in terms of inherent intellectual confusion 
concerning logically distinct principles? 

The facts of the case were that a workman, who was employed in 
exceedingly damp conditions which frequently necessitated his standing 
in water, used sacking to protect his trousers. He was entitled and author- 
ised by his employers to dry the sacking at the end of each day, either in 
front of a stove or in front of a revolving fan fitted to a turbine in the 
machine room. The fan was not fenced. On the day when the accident 
occurred Harris found another man’s sacking in front of the orifice of the 
fan and, in order to find room for his own, he placed it nearer the orifice 
of the fan and was compelled to hold it in position against the outward 
draft of the fan. Owing to the nearness of the sacking to the orifice he 
placed his hand within the fan casing with the result that when the sacking 
was caught by the fan, the workman’s right hand was also caught and was 
severed by the fan blades. He was admittedly in the course of his employ- 
ment, but the arbitrator found that, in acting as he did, he displayed such 
extreme rashness that he was not entitled to compensation. The rashness, 
said the arbitrator, involved “a peril which no workman without acting 
with extreme rashness would have undertaken,” and therefore he was 
doing something which he was not obliged to do by virtue of his contract 
of employment. 

The Court of Appeal dismissed the appeal on the ground that, while 
mere negligence did not take an act out of the scope of the workman’s 
employment, there might be such rashness as to take it out of the category 
of mere negligence. The precedent on which Sir Wilfrid Greene, M.R. 
relied in his judgment was Stephen v. Cooper, [1929] A.C. 570, which was 
a case where a farm labourer, who was driving a reaping machine drawn 
by two horses, had walked along the pole on the machine in order to refix 
a chain trace which had become unfastened. In that case it was held that 
the workman was not acting for the purpose of, and in connection with, 
his employed trade or business, but was committing a foolhardy act of 
bravado which took him outside the Workmen’s Compensation Act, 


2 Cf, the recent articles of Lord Wright in Camb. L.J. vol. vi, 305 ef seq.; 
Holdsworth, 55 L.Q.R., and Friedmann, 16 Can. Bar Rev. 247, 369; also the 
discussion in L.Q.R. vols.°53, pp. 302, 448, 451, and 54, pp. 24, 201. 
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The scheme of compensation laid down by the legislation, although 
overlaid by thousands of cases, still remains reasonably clear. A workman 
who is injured in the course of his employment is entitled to compensation 
if he was doing his work or an ancilliary act at the time when the accident 
occurred. The workman’s right will not be defeated by disobedience to 
orders or the incurring of risks, unless by such conduct the workman places 
himself outside the sphere of his employment. If he is merely acting in a 
negligent way he remains within the sphere of his employment and is 
entitled to compensation, except in the circumstances expressly laid down 
in s. x (1) (b) of the Act of 1925. That subsection disallows compensation 
for an injury resulting from the serious and wilful misconduct of a workman 
unless the injury results in death or serious and permanent disablement. 
Accordingly, where death or serious injury results, even negligence cannot 
deprive a workman of his right to compensation. Negligence, it should 
be noted, can only occur within the sphere of the employment. 

In Harris’s case the Court of Appeal has introduced an entirely new 
concept of “rashness” which the House of Lords has explicitly disavowed. 
Such a concept, Lord Atkin observed, is quite distinct from the doctrine 
of the “added risk” which might, he pointed out, be more clearly described 
as a “different risk,” that is, a risk incurred by doing something which is 
not within the workman’s employment at all. The workman in Stephen v. 
Cooper, Lord Wright remarked, was not acting as a farm labourer when he 
climbed along the pole, but rather as an acrobat and in doing so he exposed 
himself to a peril arising from his own conduct, hence he was quite clearly 
outside the sphere of his employment; but in Harris’s case there was no 
question whatever of the workman removing himself from his sphere of 
employment. 

It is greatly to be hoped that the Royal Commission on Workmen’s 
Compensation which is now sitting will enquire into the immense amount 
of litigation which is involved by determining whether personal injury by 
accident arises "out of” the employment. If that particular condition 
were removed from the Act and all accidents occurring in the course of the 
employment ranked for compensation, it is probable that there would be a 
substantial saving in time and money to all concerned. The legal profession 
would, however, suffer a considerable diminution of revenue. 


Witiram A. Rosson, 


Secret Trusts: Admissibility of Evidence 


The case of Shenton v. Tyler, [1938] 4 All E.R. sor, seems to suggest 
that Equity is more tender of common law rules of evidence than it is of 
the evidentiary provisions of statutes. The plaintiff in this case sought to 
administer certain interrogatories to the defendant in order to establish 
that the defendant’s late husband had created a secret trust in the plain- 
tiff’s favour. The defendant objected to these interrogatories on the ground 
that they were directed to communications made to her by her husband and 
that such communications are protected by the old common law rule 
regarding the inviolability of communications between husband and wife. 
-The case seems to have been argued mainly from the point of view of the 
law of evidence without particular regard to the nature of equitable inter- 
vention to enforce secret trusts, or to prevent a statute from being used 
as an instrument of fraud. Under the common law rule the privilege con- 
tinued after the marriage had been dissolved by death or divorce (Monroe 
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v. Twistleton (1802), Peake, Add. Cas. 219, 220; Doker-v. Hasler (1824), 
Ry. & M. 198; O'Connor v, Marjoribanks (1842), 4 Man, & G. 435, 442). 
It was argued, however, that s. 3 of the Evidence Amendment Act, 1853, 
- has qualified the common law rule so as to limit its operation to the period 
while the marriage is still subsisting. It is not proposed to consider this 
point at any length here. It is sufficient to say that Simonds, J., had no 
hesitation in rejecting this rather strained argument by reading this 
section in its proper context: as so read it is impossible to give it the wide 
construction it was sought to attribute to it. 

The great interest of the case lies in another line of argument which the 
learned judge was satisfied to reject in a few words. It was urged that 
the result of enforcing the rule in this case might be to enable the wife for 
her own benefit to betray the’ confidence of her husband. Simonds, J., 
however, could not admit the possibility of making a breach in the general 
rule of the common law because in a particular case it may mean an injus- 
tice. That at first sight is an uncompromising, and even startling, state- 
ment from an equity judge and it becomes important to consider the nature 
of equitable interventions in cases. of a similar kind. 

It would be as well to consider in the first instance the attitude of courts 
of equity to the Statute of Frauds, ss. 4 and 7, since those provisions are 
strictly rules of evidence. Courts of Equity have consistently intervened 
to prevent a fraudulent abuse of the statute, under the thin veil of charging 
the defendant on the equities arising out of the transaction. The effect of 
the statute is to exclude parol evidence of certain transactions but equity 
in a proper case ignores the prohibition and lets in the evidence excluded 
by the statute. Innumerable authorities can be cited to illustrate this 
proposition but it will perhaps be sufficient to cite here the two leading 
_ cases of Rochefoucauld v. Boustead, [1897] 1 Ch. 196, and Booth v. Turle, 
(1873) L.R. 16 Eq. 182. 

The doctrine of the secret ‘trust is said, by a rather specious line of 
reasoning, not to conflict with the provisions of the Wills Act, 1837, but 
merely to operate in personam on the conscience of the legatee! or trustee- 
legatee after the will has operated according to its terms (Blackwell v. 
Blackwell, [1929] A.C. 318, 334, per Lord Sumner). Nevertheless, Lord 
Cairns, in Jones v. Badley (1868), 3 Ch. App. 362, 364, did not hesitate to 
say of the doctrine that ‘It is, in effect, a case of trust, and in such case 
the court will not allow the devisee to set up the Statute of Frauds or 
rather the Statute of Wills... . But in this the court does not vidlate the 
spirit? of the statutes; but for the prevention of fraud it engrafts the trusts 
on the devise by admitting evidence which in terms the statute would 
exclude in order to prevent a devisee from applying property to a purpose 
foreign to that for which he undertook to hold it.” In each of these cases it 
may be noted that the evidence tendered is admissible according to the 
general rules of the law of evidence but is excluded by a statutory provision - 
passed for a specific purpose. The case under review carries the prob ma 
stage further. What is the position if the evidence adduced and let in 
by the equitable rule is not-admissible according to the law of evidence? 
The answer to that question, it is submitted, must vary with the nature 
of the particular rule infringed. If the evidence tendered contravenes, say, 


1 I have used the word legatee for convenience although, of course, the 
doctrine operates equally in the case of a devisee, or even a person taking on 
intestacy ; see ber Lord Westbury i in McCormick v. Grogan (1869), L.R. 4, H.L. 82. 

3 My itali 
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the hearsay rule then there can be no doubt that it must be excluded. The 
hearsay rule is designed to secure the credibility of the evidence and as such 
would bind a court of equity with the same potency as it binds a court of 
law. The rule protecting from disclosure communication between husband 
and wife is clearly based on different considerations. The evidence is 
admissible if tendered voluntarily or, apparently, if proved by an inde- 
pendent witness. The rule is designed to avoid dissension and unhappiness 
and to safeguard the confidence that should exist between husband and 
wife. In a case of this kind it is difficult to see why a court of equity should 
not intervene to prevent the rule from being used as an instrument of 
fraud and to prevent a husband or wife from retaining the benefit of his 
or her fraud. To admit and compel the production of such evidence would 
certainly not contravene the spirit of the rule, and would bring the common 
law rules of evidence into line with statutory provisions insofar as some 
derogation from them on equitable grounds is made. 

The secret trust is a curious institution which adds to the powers of a 
man over the disposition of his property. It is most frequently used to 
- make provision for persons to whom the testator or testatrix is bound by 
relations which are discreditable to him or her, or which would tend to 
reflect discredit on the family, or upon the beneficiary. Other cases can, 
of course, be imagined. A testator might, for example, wish to make 
benefactions which would be condemned by public opinion and would tend 
to discredit his family (e.g. gifts which might be deemed unpatriotic, or, 
from an orthodox political point of view, subversive). The law recognises 
that a man is acting legitimately and properly in making provision for 
a partner in an improper relationship during his lifetime, or for the 
unfortunate issue of such a relationship (Occlestone v. Fullalove (1874), 
9 Ch, App. 147, per James, L.J.), and it would be a retrograde step to 
introduce limitations on powers which serve this end, where those 
limitations are not justified by the principles upon which these powers 
Test. 


E. WynpvHAM WHITE. 


- Enforcement of Foreign Judgments by Bankruptcy Proceedings 


The judgment of the Master of the Rolls in Re a Judgment Debtor 
(No. 2176 of 1938), [1939] z All E.R. r, combines elegantia iuris 
with the functional method of interpretation of statutes which had 
already been illustrated by his decision in Grein v. Imperial Airways, 
Lid., 55 LLL.R. 318.4 (See Annual Survey of English Law, 1936, p. 357.) 
The present case lays down that bankruptcy proceedings may be issued 
under a foreign judgment registered in accordance with the Foreign 
Judgments (Reciprocal Enforcement) Act, 1933. The reason for not 
following the rule laid down in Re a Bankruptcy Notice, [18981 1 Q.B. 383, 
where the creditor had been denied the right to start bankruptcy proceed- 
ings under a judgment registered under the Judgments Extension Act, 
1868, was mainly the difference between optional registration under this 
Act, as also under the Administration of Justice Act, 1920, and registration 
as the sole method of enforcement of foreign judgments under the Act of 
1933. The much longer period for registration allowed under the later 


1 See Mod. Law. Rev, Vol. x, p. 156, © 
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Act is also explained by this difference. The appointment of a receiver 
by way of equitable execution which could be obtained under the Act of 
1868 (Thompson v. Gill, [1903] 1 K.B. 760) would a fortiori be available 
under the Act of 1933. It is also a safe prediction that under this Act a 
judgment summons under the Debtors Act will be allowed to issue although 
this is impossible under the former Act (Re Watson, [1893] 1 Q.B. 21). 

Considering the effect of the various statutes dealing with registration 
of foreign judgments it seems that if it is at all desirable to differentiate 
between judgments from the United Kingdom or from the British Empire 
and from those foreign countries to which the Act of 1933 applies, better 
facilities for enforcement should be afforded to judgments registered from 
the United Kingdom and the British Empire. The present position which 
is exactly the reverse would seem to call for legislative action. 


J. UNGER. 


Income Tax Cases 


The Courts in recent years have been much concerned, in revenue cases, 
with the modes by which the speculative builder arranges his finances and 
disposes of his property-—two of these cases, viz.: J. Cronk & Sons Lid. 
v. Harrison, [1937] A.C. 185, and Inland Revenue Commissioners v. John 
Emery & Son, [1937] A.C.oz, were discussed in 1 M.L.R. 163. In B. C. 
Uiting & Co. Lid. v. Hughes, (1938), 55 T.L.R. 144, the appellants were 
speculative builders who acquired and developed building estates; in some 
cases the company sold houses outright for cash but in others it granted, in 
consideration of a cash premium, a 99 years’ lease subject to an annual 
ground rent. Following the decision in Emery’s case (supra) the Revenue 
sought to bring into charge both the premiums and the market value of 
the ground rents. For the company it was contended firstly—relying on 
the Irish case of Birch v. Delaney, [1936] I.R. 517—that the receipts from 
these two sources were income arising from land and not from trading and 
that they were therefore taxable only under Schedule A (Salisbury House 
Estates Lid. v. Fry, [1930] A.C. 432); in the alternative it was argued that 
the ground rents—or, as Macnaghten, J., more properly termed them, the 
reversions expectant on the determination of the leases—should be treated 
as part of the stock in trade of the builder and therefore brought i in only 
at their cost price until they were realised, if at all. 

The first part of the company’s contention was not pursued Shi the 
case came before the Courts. The main criticism of their alternative argu- 
ment is that the ownership of freehold reversions was not part of the 
company’s business of speculative builders so that no question of the inclu- 
sion thereof as stock in trade could arise; in the second place, it was not 
possible to ascertain the cost of these ground rents since none had been 
purchased by the company, whose books did not provide material for any- 
thing other than a very empiric estimate of the supposed cost. 

In the result Macnaghten, J., held that, as the ground rents were 
readily realisable, their market value fell to be included in the builders’ 
. accounts as a taxable receipt in the year in which the 99 years’ lease 
was granted. This decision accords with that of the House of Lords in 
Emery's Case (supra) since this turned upon the fact that ground annuals 
(cf. ground rents) are readily saleable so that their market price can be 
easily ascertained. , 
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A prominent feature of present-day capitalism is the system of inter- 
locking cG6mpanies whereby many of the vital operations of the principal 
company are dealt with through one or more subsidiary companies and 
are thus concealed, save as regards their ultimate results, from the share- 
holders of the parent concern. Two recent income tax cases have indirectly 
thrown an interesting sidelight upon this system though, of course, in 
each it was a taxation point which was in question. Laycock v. Freeman 
Hardy & Willis Lid., [1938] 4 All E.R. 609 (C.A.), and Briton Ferry Steel 
Co. v. Barry, [1938] 4 All E.R. 429, turned upon the meaning of the words: 
“if any person succeeds to any trade . . . which was carried on by another 
person . . .” in Rule XI (2) of the Rules applicable to Cases I and IT 
Schedule D, Income Tax Act, r918. 

In the former case the respondent company, which sold boots and shoes 
retail, had formed two subsidiary companies who manufactured and sold 
their finished products to it; these companies went into liquidation and 
the liquidator conveyed all their assets and goodwill to the principal com- 
pany which then proceeded to manufacture its own shoes in factories 
previously occupied by its subsidiaries. The contention of the Revenue 
that Freeman Hardy & Willis Ltd. had succeeded to its subsidiaries’ busi- 
nesses was rejected by the Court of Appeal on the ground that the businesses 
carried on by them were not the manufacture of boots and shoes but the 
selling of manufactured goods wholesale; the respondent company, after 
the transfer, carried on the business of manufacturing boots and shoes 
and selling them retail and this, of course, was quite a different business; 
the profit arose not when the manufactured goods were transferred to the 
‘retail shops but when they were sold to the public retail. 

The first case seems to have turned on its own rather peculiar facts so 
that the Crown was refused leave to appeal to the House of Lords. In Briton 
Ferry Steel Co. Lid. v. Barry, the appellant company manufactured steel 
bars which were supplied to five subsidiary companies for manufacture and 
conversion into tinplate; the produce of these companies was disposed of 
in the market by yet another subsidiary. The manufacturing companies 
were wound up and the whole of their assets and goodwill conveyed to the 
principal company who carried on the manufacture of tinplate in the same 
mills, It was contended for the Briton Ferry Co. Ltd. that since it already 
controlled the production and sales of its five subsidiaries, there was no 
trade to which it could succeed. This contention was rejected by Mac- 
naghten, J., who held that as the principal company now manufactured 
tinplate, it was carrying on the same business asits subsidiaries had done, 
so that, in the circumstances, it had succeeded to their businesses. 

It will be seen that the two cases turned on the identity of the business 
carried on by the successor; in the Briton Ferry Steel case the trade, i.e. 
manufacture of tinplate, was the same both before-and after the change 
though all the operations were now gathered into the principal company’s 
hands. In Laycock v. Freeman Hardy & Willis Lid. the subsidiaries’ 
business was that of manufacturing boots and shoes and selling them 
wholesale; this was converted into a business of manufacture and sale 
by retail which was a business of a different nature; there could thus be no 
succession since, on amalgamation, the subsidiaries’ businesses had 
entirely ceased. It must be observed that in each case the subsidiary 

-companies, though wholly controlled and owned by the principal company, 
were separate legal entities for all purposes of the law including taxation. 
° A. FARNSWORTH. 
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REVIEWS 


SOME MAKERS OF ENGLISH LAW: The Tagore Lectures, 1937-8. 
By Sır WiLLiam Hor_pswortu. Cambridge University Press, 1938. 
xi + 308 pp. 15s. net. 


Sir William Holdsworth’s latest contribution to the literature of legal 
history consists of the twelve Tagore Lectures delivered at Calcutta 
University in the winter of 1937-8. They are much more than a collection 
of legal biographies; as the preface justly claims, they constitute nothing 
less than a ‘‘short biographical history of English Law.’’ Indeed, save 
perhaps in the last two lectures, the biographical element is very slight, 
sufficient only to indicate the place of the person in the wider canvas of 
history. Thus Littleton and Fortescue do no more than lend their names 
to a lecture which sketches the growth and achievements of the four- 
teenth and fifteenth centuries. St. Germain, More, Ellesmere and Bacon 
become events in the early history of Equity. The lecture on Hardwicke 
and Eldon contains by far the best short account which has yet appeared 
of the fixation of the principles of Equity and of its relations with the 
Common Law. Perhaps the best lecture of all is that entitled ‘ Renais- 
sance, Reformation, and Reception of Roman Law”; it is an admirable 
sketch of one of the most critical periods in English legal history inserted 
with perfect balance in its European setting; here the biographical formula 
is completely discarded. 

It will be seen that this method of treatment places in the hands of 
the student, in compact form, much of the valuable material contained 
in the twelve volumes of the History of English Law, and this in itself 
would be sufficient to place the present work in the category of standard 
students’ textbooks. But this is not all. No doubt the biographical 
approach is artificial in that it is compelled to ignore, or at least to slur 
over, those anonymous contributions, such as the Forms of Action, which 
provide the raw material of individual effort. None the less, this very 
process of selection has enabled Sir William to produce that rarity, a 
textbook of legal history which can be read as a whole; one, moreover, 
which perhaps for the first time gives a vivid impression of unity not 
merely in the development of isolated branches of the law but in the 
development of English Law as a whole. It is a historical demonstration 
of the existence of an organic individuality, of what Sir William calls the 
“spirit of the rules of English law.’’ Nor is the reader left in doubt as to 
the nature of this spirit. To Lord Macmillan, who in his Two Ways of 
Thinking has reminded us of one aspect of the individuality of English 
law, it would no doubt be an attitude of mind. To Sir William it is this 
and something more: “English lawyers have never ignored legal theories, 
but they have declined, as Blackstone’s Commentaries show, to be mastered 
by any one of them. They have preferred to build upon the stable founda- 
tion of the concrete facts of life and the needs of human beings, rather 
than upon the shifting sands of the conflicting theories of ingenious 
philosophers.” Add to this the “historical tradition ° which to Sir William 
is the product of the English system of case law, and we have two principles 
which are the essential clues to the development of English law. 

These two principles might also serve as Sir William’s confession of 
faith. The concluding pages of these lectures reveal him as a jurist of the 
historical school, with atl its negative virtues, and with enough of that 
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pragmatism which he has imbibed from English history to turn those 
virtues into something like the vice of fatalism. Perhaps it is this attitude 
to the present which makes his treatment of the nineteenth century so 
much less satisfactory than that of the earlier period, for it can scarcely 
be sympathetic to the mass of legislation produced by the reformed 
Parliament, and to write without sympathy is a thankless task. The 
pages dealing with Bentham and Austin, and in particular the last lecture 
on Maine, Maitland and Pollock, are purely biographical. We are con- 
stantly reminded of their influence on English law, but nowhere is that 
influence displayed; in consequence, the story of the actual development 
of English law ceases with the eighteenth century, and the balance of the 
book is to that extent disturbed. 

No doubt Sir William’s own researches have not yet covered the ground 
in the detail which is proper for future volumes of the History. No doubt 
the influence of Maitland and Pollock is essentially of the intangible sort 
which can only be guessed at by us who live in the shadow of their names; 
a return to the academic tradition of the twelfth century, a reunion of 
law and the universities, with who knows what effect upon the ‘‘spirit 
of the rules of English law.” But the influence of Bentham has already 
been traced in the pages of Dicey’s Law and Opinion, and we cannot 
help thinking that a sketch of legislative developments during the nine- 
teenth century on the lines indicated by Dicey would have been a more 
fitting conclusion to such a book than the present account of Maine, 
Maitland and Pollock, however interesting that account may be. 

The last few pages, headed “Conclusion,” partake more of the nature 
of special pleading than of the general issue. Mention of our “‘plague of 
bureaucrats’ leads Sir William to speak almost in the language of mysticism 
of the necessity of assimilating statute law into the “framework of the 
legal system.’’ This, moreover, can be achieved only by retaining the 
“old and tried canons of interpretation,” and those who would allow more 
scope to the Judges are threatened with the direst consequences if their 
theories are put into practice. Then follows an attack on “fundamental- 
ist” jurisprudence, criticised, somewhat strangely, on the ground that it 
advocates a return to the pure Benthamite canon of utility without taking 
heed of the lessons of history. But history is large enough to provide 
lessons to support any shade of opinion; it is merely a question of selec- 
tion. Sir William chooses as his only true canons of interpretation those 
laid down by Coke and the conveyancers, and justifies his selection by 
the happy results they achieved during the settled economy of the seven- 
teenth and eighteenth centuries. Another historian, seeking for a parallel 
to the. change from the industrial capitalism of the nineteenth century 
to the collectivism (to use Dicey’s consoling euphemism) of the twentieth, 
might find it in the change from feudalism to capitalism in the later Middle 
Ages; he would discover that Bereford and his companions of the four- 
teenth and fifteenth centuries helped to bridge this gulf by interpreting 
their statutes in a way very similar to that condemned by Sir William, 
without the “disastrous results’’ which Sir William prophesies; and that 
in particular their laxity of interpretation certainly did not “prevent the 
assimilation” of the Edwardian legislation “into the body of English 
Law.” 

History cannot prove which view is the more appropriate for applying 
to the problems of the present. Nor can it ever be used as an argument 
sufficient in itself against change. Its task is to reveal the true nature of 
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the law of to-day, and thus to make possible a more accurate estimate 
of the effects which change will producte, lest by accident we destroy that 
which we wish to retain. The value of Some Makers of English Law 
to the student and the law reformer alike is its demonstration of the 
unity of English Law, a unity of “spirit” rather than of interdependent 
rules. The validity of any criticism we have ventured to make in no way 
detracts from that value. 


A. D. HARGREAVES. 


THE PUBLIC CORPORATION IN GREAT BRITAIN. By LINcoLN 
Gorpon. Oxford University Press. 350 pp. 16s. 


This book, like the others which have recently appeared on the same 
topic, is written round the central theme of the methods of control that 
are (or might be) adopted to keep the “semi-independent” public cor- 
poration within the bounds of administrative rectitude, though it is of 
general interest since it contains an assessment of the successes and 
failures (chiefly the former) of what other writers have agreed to call 
“public enterprise.’”’ It is of special interest to the administrative lawyer, 
since it demonstrates—by implication rather than explicitly—the poverty 
of our English legal conception of the status of the newer types of adrhinis- 
trative institutions, which has made it so difficult to find the right place 
for them in the framework of the constitution. 

The root of the trouble is that the English law of corporations has 
remained substantially unaltered for far too long. There are of course 
important exceptions to this generalization, the chief being the complex 
network of rules which has grown up round the limited liability company 
and the local authority. Fundamentally, however, things are much the 
same as when Lord Eldon made his famous observation that the pre-1835 
Municipal Corporations “were situated precisely the same as individuals; 
. they held property not on trust, and over such property the Corporation 
exercised the same rights as individuals did over their own property. 
There was no difference known to the law.” Even though a lot has 
happened to the law of trusts since then, and notwithstanding the fact 
that Mr. Gordon is writing for the most part of statutory corporations, 
he can still follow in Lord Eldon’s footsteps by saying that— 


“Even within its own class the British public corporation differs ` 
from Continental examples like the Reichspost and Reichsbahngesell- 
schaft by the extraordinary lengths to which the principle of autonomy 
< has been carried. Significant of this difference is the legal ownership 

> of its plant by the corporation itself, whereas in law the corresponding 
German bodies are merely administrative organs operating special 
property (Sondervermögen) of the State. The board of directors of 
a British public corporation is given a portion of the economic field 
in which its responsibility is in principle unfettered. a 


> Mr. Gordon’s chief findings are as follows: ' The Public Corporation 
is a necessity in the modern world because “it is clear that a private 
monopoly, no miatter how limited by law, can offer'no assurance of 
maximum facilities at cost”. An important conclusion, having regard 
to the fact that he writes with full cognizance of the attempts that have 
been made by administrative lawyers in the U.S.A. to achieve this end. 
The positive problem of control “ is focussed.in practice upon the method 
of choosing the governing board,” which should be “constituted through 
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appointment by some disinterested body. ... The device of Appointing 
Trustees evolved for the L.P.T.B. is profoundly unsatisfactory.” As to 
the decision of contested issues as between a corporation and the consumers 
of its services— 
“Where the potentialities of discrimination concern specific rates of 
charge for the service, or provision or withdrawal of particular 
facilities, [the check imposed by an Advisory Committee] is power- 
fully reinforced by right of appeal to an outside authority. Experience 
with the P.L.A., C.E.B., and L.P.T.B. indicates that such appeal 
will be rarely if ever utilised, but its potential use forces the cor- 
poration to justify to its consumers any particular rate or the refusal 
of any particular service. Such appeals should be treated non- 
politically, and are best decided by expert quasi-judicial tribunals 
like the Electricity Commissioners or the Railway Rates Tribunal.” 


Mr, Gordon’s treatment of the major issue of external control is along 
the now familiar lines of calling the ad hoc “quasi-judicial” body into 
existence to redress the balance of the old “ordinary” courts— 

“To combine expertise and continuity, with ultimate responsibility 
to Parliament,” he writes, “the best form of authority appears to 
be a semi-autonomous technical sub-department like the Electricity 
Commissioners. Such bodies should approve applications for exten- 
sions of borrowing powers, for general changes in charges, and for 
new works and abandonments.” 


The book is excellently written. It deals comprehensively from both 
the analytical and historical points of view with the corporations which 
are used as illustrations of the main theme; the Port of London Authority, 
the Central Electricity Board, the British Broadcasting Corporation, and 
the London Passenger Transport Board. The treatment of what might 
otherwise be rather a hackneyed topic is fresh, and a lot of new ground 
is broken in the chapter on the Port of London Authority. The concluding 
chapter is a triumph of condensed argument. The Public Corporation in 
Great Britain is likely to become the standard work on the subject, and to 
remain so for some time to come. 

i T. S. SIMEY. 


THE WORLD CRISIS. By the PROFESSORS OF THE GRADUATE INSTITUTE 
OF INTERNATIONAL STUDIES. Longmans, Green & Co. London. 
1938. xii and 285 pp. 10s. 6d. 


Both title and preface of this stimulating collection take it for granted 
that the world is at present passing through a major crisis. Whether, in 
assuming this, the editor is guilty of overstatement depends largely on 
what the observer of world events regards as the essentials of a state of 
health and normality, and it cannot be expected that each member of this 
distinguished team should be equally outspoken on this point. Yet the 
relatively high degree of homogeneity among the teachers of the Graduate 
Institute of International Studies minimizes the dangers of undue 
generalisation involved in any attempt at discovering the common 
denominator of their postulations : 

(x) Humanity is “an essential unity,” a fact ‘‘which is more 
firmly established and more clearly revealed with every step in scientific 
and technical progress.” (Rappard, p. 59.) 
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(2) The most desirable object of international relations is peace, 
and peace can only be achieved by good will (Kaeckenbeck, p. 241), 
which is in itself largely an educational problem (Potter, p. 129). 

(3) The Covenant of the League—whose failure is more than once 
apologetically explained by its youth—is a step towards the integration 
and transformation of the international society, although ‘‘in certain 
memorable circumstances ” members of the League have been “‘ unable 
or unwilling to make use of the instrument” (Mantoux, p. 3). 

(4) International free trade and division of labour depend upon 
peace and goodwill among nations (von Mises, p. 250) and are prefer- 
able “to armaments and protectionism, to barriers against the 
movability of commodities, labour and capital, to militarism and 
dictatorship” (bid., p. 273/4). 

(5) The structure of international relations, which rests on such 
principles as the above, is “undermined by forces set loose by mass 
civilisation’ (Röpke, p. 291). 

(6) Although ‘‘democracy has failed only where it has never 
existed,” it needs adapting to its environment not only in space, but 
in time (Mantoux, pp. 71, 77). 


In particular, the essays by Bourquin and Répke make it clear that the 
“return to normal conditions” (Whitton, p. 310) depends less on good or 
bad will among the nations and on their ignorance or enlightenment than 
on the social forces which are at work in the international society—forces 
which can hardly be stemmed by the watchwords of progressive liberalism. 

Only a few examples can be considered here, and they must of necessity 
be treated somewhat categorically. (The present writer has discussed these 
questions in more detail in a recent article in the American Journal of 
International Law, Vol. 33, No. 1). 

The inefficiency and final breakdown of the League in the political 
sphere, for instance, seem incomprehensible until one realises the initial 
incompatibility between the aim of the Covenant to create a community 
law and the attempt in the rest of the Peace Treaties to establish France’s 
hegemony over the former Central Powers. This unholy alliance between 
power politics and an embryonic community law could not endure: it is 
remarkable that it lasted as long as it did. 

Again, in the conflict between totalitarianism and democracy, has not 
one of the mainsprings of Fascism and National Socialism been the growing 
consciousness in both Germany and Italy that in a system of power politics 
the ambition of a dissatisfied or vanquished State to become a World 
Power can only be achieved by the utmost concentration of national 
resources ? 

Finally, is there more than a difference in degree between the Powers 
who blatantly admit that, in a society based on the rule of force, inter- 
national law is ultimately subservient to the requirements of that “‘ higher” 
law, and the other Powers who, while ‘‘ upholding” the law, render tribute 
to the reign of power politics when they grant legal recognition to conquests 
achieved not only by force of arms but in direct contravention to a multi- 
tude of broken agreements? 

A closer investigation of such problems as the relation between the legal 
superstructure and the deeper layers of the social substratum of the inter- 
national society would probably have modified some of the constructive 
suggestions put forward By the contributors to this volume. Although we 
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quite agree with the view that peaceful change and collective security are 
inseparable, and that disarmament cannot precede the establishment of a 
system of community law (Whitton, p. 296), we should like to emphasise 
that this objective can only be achieved at the price of a complete trans- 
formation of the existing international society. 

As democracies are now striving to equal the envied efficiency of 
totalitarian States, an efficiency measured according to the standards of a 
society based on the rule of force, the conditions which seem abnormal to 
the authors of this volume are likely to prevail in a yet more marked form. 
This mechanism is already set in motion. Only its first slow movements 
. are analysed in this volume, but they will accelerate in accordance with 
the rough but nevertheless calculable laws of the world balance system 
which is at present takingsshape. The choice séems to lie between three 
possibilities: the wholesale capitulation-of the forces on one side of the 
balance, a major war, or a policy of far-reaching and conscious planning. 
Even the failure of such an attempt can scarcely bring about results 
more disastrous than those inherent in the prevalent attitude of laisser- 
faire. 

G. SCHWARZENBERGER. 


LAW OF BANKING. By Professor R. S. T. CuorLEY, M.A. London: 
Sir Isaac Pitman & Sons, Ltd., 1938. 350 + xxiv pp. 12s, 6d, 


Those who have read and appreciated Professor Chorley’s Gilbart ` 
Lectures and his extremely able criticism of current case law in this and 
other law reviews will welcome this latest contribution to the literature 
on Banking Law. The subject is one which needs very careful handling: 
it requires a knowledge of the practice of bankers such as very few lawyers 
can claim to possess and is one with very ill-defined boundaries. It not 
only covers a good part of mercantile law but also impinges at many 
points on other departments of the law such as real and personal property. 
Professor Chorley is admirably equipped for his task and the result can 
be seen in this textbook which is a model of its kind, having regard to the 
purpose which it is intended to fulfil. 

Students of Banking Law, most of whom are bank officers, have 
hitherto laboured under certain disadvantages. Some of the textbooks 
available to them are written by lawyers for lawyers and assume a know- 
ledge of the law in general such as a bank clerk cannot be expected to 
possess. Others are written by bankers for bankers and are unsuitable as 
they in their turn assume experience—in this case of banking practice— 
which is not open to lawyers or to the junior members of the staff of a bank. 
Professor Chorley’s main object has been, to use his own words, “to 
provide both for legal students who have had but little, if any, practical 

. experience of the work of banks” and for ‘‘ those whose life work is intended 
to be banking.” We have no hesitation in saying that, taking the book 
as a whole, this aim has been achieved and that Chorley on Banking 
should, in our opinion, find its place as the leading textbook for students 
of banking law whether they be apprentices to the law itself or destined for 
a banking career. We would go further than this and express our belief 
that this book will be of considerable service both to legal practitioners 
and to senior members of the staffs of the banks. Nowhere else will they 
find the main principles of the law stated more clearly or concisely. The 
trend of the law in the direction of its growth js ever before the learned 
author’s eyes and current problems of banking law—of which there are 
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many—are dealt with impartially and trenchantly. The development of 
banking law in the future is somewhat delicately poised on the necessity 
for keeping the balance between the interests of the customer and the 
avoidance of the imposition of burdens on the banker which are such 
that they may have repercussions on that prompt discharge of a banker’s 
obligations to the customer which, perhaps, is the most noteworthy feature 
of English banking practice. Professor Chorley is fully alive to this aspect 
of the situation, and Chapter V, which deals with the payment of cheques. 
by bankers, furnishes an illustration of the admirable manner in which he 
deals with questions of this nature. The value of the book is enhanced by 
references, when necessary, to the larger textbooks, such as those of the 
late Sir John Paget and Mr. Heber Hart, K.C. The citation of cases is ample 
without being overdone. A useful appendix on the Stamp Acts, in so far 
as they affect banking, is added and the more important types of banking 
forms and precedents are included. 

Lawyers and bankers do not always approach a banking transaction from 
the same angle, and some of Professor Chorley’s conclusions on doubtful 
points may be challenged by the bankers. But a reviewer who is a lawyer 
will find little to quarrel with. Many of the disputed questions are, per- 
haps, somewhat hypothetical owing to the disinclination of bankers to 
become the victims of litigation, but this does not diminish their interest 
to the lawyer, and Professor Chorley has, in our opinion, been well 
advised to deal with them. It has happened, on occasion, that the 
so-called “theoretical” point has developed into one of great importance 
practically, e.g. the case of Joachimson v. Swiss Bank, [1921] 3 K.B. 110. 

Such slight defects as the book possesses seem to be due to the 
exigencies of space. To compress the law of banking into three hundred 
pages is a task of the greatest difficulty, and it has, as we have already 
stated, been carried out by the learned author with great skill. But here 
and there condensation has resulted in a certain obscurity which may cause 
some degree of bewilderment to the novice. For instance, the statement 
on page 94 of the effect of the ratification of a forgery, though clear enough 
to one accustomed to legal methods of thought and modes of expression, 
may puzzle the readers for whom the book is primarily designed. The 
section which deals with “Third Party Claims” (see in particular note 1 
on page 169) also seems to presuppose an acquaintance with legal prin- 
ciples which such students would not normally possess. But such lapses 
from the general scheme of the book are few and far between and do not 
lessen the merits of this admirable introduction to a difficult branch of 
mercantile law. We would like to conclude by expressing the hope that 
Professor Chorley will not be content to occupy the position of an exponent 
of the elements of the subject, but will utilise his wide knowledge and his 
scholarly gifts hereafter in the further elucidation of the many important 
problems which exist and still continue to crop up in the field of banking 
law. 

H, C. GUTTERIDGE. 


PRIVATE INTERNATIONAL LAW. By G. C. CHESHIRE. Second 
Edition. Oxford University Press, 1938. 25s. 


One of the most important changes introduced in the second edition of 
. Dr. Cheshire’s treatise is the addition of a new chapter on the problem of 
~ classification. This is not merely a difficult yet isolated problem in an 
already sufficiently difficult branch of the law. Its solution depends upon 
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the application of the methods of analytical jurisprudence to the mental 
operations involved in the decision of international cases. Whatever the 
limitations of analytical jurisprudence it is only by this method of investiga- 
tion that law is invested with the character of a science. The magnitude 
of the problem cannot be appreciated and no solution can be found without 
examining what is being classified and why classification is undertaken. 
Dr. Cheshire proceeds, therefore, upon correct lines in dealing separately 
with the different subject—matters of classification. Yet the first matter 
discussed, namely how to ascertain what is meant by concepts such as 
“domicil” or ‘‘ place of contracting” does not concern classification. The 
problem is one of interpretation of terms of English law. Similarly, the 
difficulty of ascertaining the ‘‘Class of a Transaction” does not seem to be 
connected with classification. The instance given of a gold-clause concerns 
the construction of the terms of a contract and is treated as such in the 
chapter dealing with the proper law of a contract. 

Dr. Cheshire’s analysis of classification, in outline, distinguishes primary 
classification of the issue, the matter in dispute between the parties, required 
in order to find the lex causae, and to be carried out according to the lex fori, 
and secondary classification of ‘‘ some legal rule, institution, or transaction,” 
required after the lex causae has been ascertained, and to be executed 
according to the lex causae with the exception of rules of procedure. The 
view that what is usually stated as the single problem of classification 
really represents a dichotomy of problems, each requiring its particular 
method of solution, is fully convincing. But this thesis does not seem to be 
supported by the explanation of the two types of classification. The 
definition of ‘‘ primary classification”’ is so wide that ‘secondary classifica- 
tion” becomes meaningless. Decisions such as Ogden v. Ogden or Re Wilks 
involve in Dr. Cheshire’s opinion problems of primary classification, the 
‘tissue’ being whether Art. 148 C.C. regulates capacity or formalities of 
marriage, or whether s. 33 of the Administration of Estates Act, 1925, falls 
within the province of administration or succession. As an instance of 
secondary classification Dr. Cheshire puts the case of a rule of French law 
which allows actions against a partner only after proceedings against the 
partnership property. But the question whether this rule deals with the 
substance of the obligation or with procedure seems to constitute an issue 
of exactly the same nature as whether Art. 148 C.C. relates to capacity or 
form. It seems impossible to draw a distinction on the ground that in 
Ogden v. Ogden the lex causae was unknown before Art, 148 had been classi- 
fied whereas in the action against the partner it was established that 
“French law is the lex causae, i.e. that all matters in issue between the 
parties except those relating to procedure are to be governed by the law 
of France.” Could it not be said that in Ogden v. Ogden French law was 
the lex causae except as regards niatters of form, or that English law was 
the lex causae except as regards matters of capacity? It would only be 

, possible to consider establishment of the lex causae as the test between 
primary and secondary classification if there were only one such lex causae. 
Yet it is of the essence of Private International Law cases that they are 
governed by two or more, but never only one lex causae. In conclusion of 
his discussion of the main theories of classification Dr. Cheshire states that 
his interest lies not so much with them as with the practice of the Courts. 
This practice is not based on deliberation commensurate to the difficulty 
of the subject but—in Dr. Cheshire’s words— ‘has been adopted uncon- 
sciously. ” Tf it is at all possible to deduce any theory from the cases it 
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may well be doubted whether it deserves more attention than can be due 
to the pronouncements of the not very impressive authority of the 
unconscious lawgiver. For the study of classification, therefore, English 
case law is valuable for the variety of the questions put rather than the 
answers given. 

These remarks must of course be confined to classification. Other parts 
of the treatise have gained, indeed, by the adoption of a less independent 
attitude towards precedents. Although most of the views expressed 
in the first edition have been retained, even where as the result of aban- 
doning the vested right theory change might have been expected, the 
distinction is now much clearer between the law as it is and what in the 
author’s opinion it ought to be. This is well illustrated by the discussion 
of Shaw v. Gould. Where criticism, however justified, appeared futile, as 
with regard to Vadala v. Lawes, it has been omitted. Where, as in the case 
of xenvoi, a problem still appeared unsettled, the author has not hesitated 
to enlarge his treatment of the topic so as to add to the account of the 
relevant decisions a number of arguments based on logic and principle. 
The open intervention in the conflict of theories and the full discussion of 
novel difficulties, such as gold-clauses or the Nuremberg racial laws, does 
credit to the intellectual courage of Dr. Cheshire and must consolidate the 
unique authority acquired already by the publication of the first edition 
of his treatise. 

J. UNGER. 


LAW OF MORTGAGES. By HAROLD GREVILLE HANBURY and C. 
HUMPHREY MEREDITH WaLpock. London: Stevens & Sons and 
Sweet & Maxwell, 1938. 502 pp. 25s. 


Although the authors point out that the student’s acquaintance with 


` the law of mortgages is limited to the chapter on the subject in books on 


real and personal property and suggest that their book is designed to 
provide a link between the monumental works on mortgages and the 
matter available for the student, presumably with a view to assisting the 
latter, the present reviewer feels that the book succeeds so admirably in 
its concise treatment of the law of mortgages that it will prove to be 
most welcome even as a reference book to the practising lawyer. Indeed 
the latter would do well to read the book from cover to cover instead of 
treating it only as a book of reference. The form of simple mortgages 
being so well settled and the form of the building society mortgages which 
must comprise three-fourths of the mortgage transactions being unalter- 
able like the laws of the Medes and Persians, the practising lawyer rarely 
considers the principles on which the law is based. He even forgets what 
a curious document the English mortgage is so used is he to its strange 
omissions, The learned authors recall to him Maitland’s comment which 
is as true to-day as ever it was. Certainly his efforts to convince his client 
that notwithstanding the legal date of redemption the equity of redemption 
still remains and to explain why the mortgaged property is let for 3000 
years will derive considerable assistance from the early chapters. He will 
also find there that the difference between mortgages, possessory securities 
and liens and equitable charges and non-possessory liens is clearly set out, 
with a useful statement of the remedies available to a mortgagee, a chargee 
and a pledgee. In Chapters II and III the doctrine of clogging the equity 
of redemption is discussed and the summary on page 106 of the results 
of the leading cases is so’clear and brief that it might be learned by heart. 
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It is, notwithstanding this summary, a most difficult question for the 
draftsman to decide that it is proper to include in a draft mortgage a 
clause which appears to give the mortgagee either an unfair advantage 
or entitle him to inflict a penalty. For example, if a lender advances 
money on a speculative security consisting of a lease and the goodwill of 
the retail trade carried on on the leaseholder’s premises to an amount 
more than the market value of the security with a convenant that the 
borrower will carry out alterations to make the premises more commodious 
for business, is he justified in requiring the borrower to agree to pay him 
a proportion of the profit which the borrower may realise on disposing 
of the business? This type of speculation is not uncommon and presents 
obvious difficulties. 

To say, as the learned authors do, that the collateral advantage is 
valid unless the penalty is one against which the Court will give relief 
is of little assistance unless the draftsman is fully aware of the prin- 
ciples on which the Court relies in deciding whether it will give relief. Now 
Fisher says that a covenant that if the property is sold, the mortgagee 
is to have a bonus, is bad, whereas, as the authors point out, the Court of 
Appeal in Biggs v. Hoddinott decided that collateral advantages will not 
be unconscionable unless extorted by exploitation of the borrower’s 
position, 

It seems that in the example quoted above where the borrower could 
not possibly obtain a loan of the amount required without going to a 
money-lender and paying a very high rate of interest, the advantage is 
not unconscionable in all the circumstances, but even with the benefit 
of the author’s remarks it remains a vexed question. 

In emphasising (p. 111) that the legal reversion now retained by the . 
mortgagor is a form of real property whereas an equity of redemption 
being an equitable interest in a term of years is personal property, the 
learned authors carry their view so far as to suggest that care must be 
taken to see that the mortgagor who is disposing of his whole interest in 
his mortgaged property vests both his interests in the transferee. No 
authority for this proposition can be found either in the standard works or 
in the latest edition of Prideaux’s Precedents on Conveyancing, and it is 
submitted with respect that the doctrine of merger has been overlooked. 
In other words, as long as both the legal reversion and the equitable 
interest remain in the same person they merge (cp. Re Selous, [1901] 1 Ch.), 
- and that in the absence of any expression to the contrary when the mort- 
gagee disposes of the mortgaged property he is considered to have disposed 


` of all his interest therein. On death the whole interest of the borrower 


passes to his legal personal representatives, and even in the uncommon 
event of appointment of separate executors for the real and personal estates 
it is considered that the equitable right of redemption is so much attached 
to the legal reversion as to be part of it and to pass with the real estate 
without express reference. 

The section on priorities is careful arid contains much of vital interest 
to the solicitor’s branch of the profession. 

It may not be out of place to comment on the trivial mistakes and 
misprints which are all the more curious since the manuscript must have 
been read by more than one person: For example: page 11, line 22, and 
page 346, line 7, for ‘Land Registry’ read ‘Land Charges Registry’; page 
38 (vi) and page 76, line 6, for ‘L.P.A.’ read ‘L.R.A.’; page 59, line 12, 
for ‘contrained’ read ‘constrained’; page 74, lif'le 16, for ‘inferior’ read 
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‘superior’; page 90, line 21, the comma should be printed before, not after, 
will; page 91, line 32, “oppressive ’ is usually spelt with double s. Page 12-3, 
line 19, for ‘are’ read ‘is.’ 

From the list of areas where registration of title is EE T the 
County and City of London have been omitted. Page 161, summary 
judgment under Order 14 for the amount of the mortgage debt is no longer 
available. 

Page 423, there is no company called “Lloyds Bank Nominee 
Company.” 

These small matters which can be corrected in the second edition do 
not detract from the general merit of the book, which will certainly fill a 
long felt want. 

. S. H. E. BURLEY. 


THE FUTURE OF THE COMMON LAW. By Various AutHors. Harvard 
University Press. London: Humphrey Milford. 1937. 247 pp. 
12s. 6d. 


This volume consists of seven addresses given at the Harvard Law 
School “Conference on’the Future of the Common Law” which formed 
part of the Tercentenary Celebrations of the founding of Harvard 
College. Part of the discussion on the addresses is also included. Dean 
Roscoe Pound opens with “What is the Common Law?” the following 
addresses dealing with common law in different parts of the world.} 
Most English lawyers are a little sketchy about the law governing the 
Dominions and Colonies; Sir Maurice Amos explains this, seeing the 
common law and the civil law as systems that can work together. Justice 
Stone is the only writer who deals with the most pressing problem of the 
common law, namely the attitude towards statutes and administrative 
tribunals. His case is presented with admirable clarity. Lord Wright 
reviews recent developments in England, mainly in the field of tort; itisa 
good thing to find a Law Lord who shows anxiety for sundry reforms. All 
the writers, Dean Pound avowedly and the others incidentally, have had to 
give some answer to the question of what it is that distinguishes the com- 
mon law. Dean Pound gives too many answers for the reviewer to men- 
tion, but the position of the common law judge is the dominating theme. 
His statement that “ the common-law world had no public law till the latter 
part of the nineteenth century” (p. 19) is queer, particularly when con- 
trasted with Sir Maurice Amos’s observation that “the common law is 
deeply penetrated, as the Roman law is not, with notions and principles of 
public law” (p. 29). Apart from Constitutional law as traditionally taught, 
there has been a mass of administrative law in England for three centuries ; 
it is conveniently found in the older books on the office of Justice of the 
Peace. The nature of the common law really requires exposition by com- 
parison with Romanesque law; if Sir Maurice Amos will expand his paper 
into ‘a stout volume the common law will be better understood. And if 
Justice Stone can convert enough common law judges to his outlook our 
judicial process will be vastly improved. 

1 Sir Maurice Amos on Common Law and Civil Law in the British Common- 
wealth of Nations; Lord Wright on Common Law in its Old Home; Hon. Harlan 
Fiske Stone on Common Law in the United States; Hon. Henry Hague Davis 


on Common Law in Canada; Hon. Henry Hanna on Common Law in Ireland; 
Hon. Frederick Evan Crane on The Spirit of the Common Law. 


i R. M. Jackson. 
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GATLEY ON LIBEL AND SLANDER. Third Edition. By RICHARD 
O’SutLivan, K.C. Sweet & Maxwell, 1938. 1181 pp. 52s. 6d. net. 


First published in 1924, Gatley on Libel and Slander (which won for 
its author the degree of D.C.L. from the University of Oxford) was wel- 
comed by the profession as a textbook of value. 

A second edition of this “great achievement of learning, labour and 
ability’’"—to quote Mr. Justice McCardie’s appreciation—appeared four 
years later; and now Mr. Richard O’Sullivan, K.C., has accomplished 
the task, for which he was designated in Dr. Gatley’s will, of preparing a 
third edition. 

All will agree with the view, expressed in Lord Atkin’s Foreword, 
that the completeness of Dr. Gatley’s survey of the law of defamation 
has been carefully maintained by the editor’s experience and diligence, 
and that the third edition of Gatley is a work which may be strongly 
recommended to prospective plaintiffs and defendants and to their legal 
advisers. 

Mr. O’Sullivan has brought the authorities, including Dominion and 
American cases, up to date, and has re-written those portions of the book 
which have been affected by recent changes in the law and in rules of 
procedure. 

The subject of “payment into Court,” an operation which is no longer 
hedged around with the difficulties that used to hamper the defendant in 
an action for defamation, is fully treated; and the notes to the Law 
Reform (Married Women and Tortfeasors) Act, 1935, which enables the 
author, the printer, and the publisher to demand equitable contribution 
inter se, are excellent. 

In former editions the peculiar position of the convicted felon in rela- 
tion to actions for defamation was not touched upon. This omission has 
been detected by Mr. O’Sullivan, and he offers a considered opinion on 
a doubtful point. If his opinion is accepted, the incarcerated felon may be 
defamed with impunity, provided the libeller can be certain that he will 
remain in confinement for a period of six years. For the Felony Act, 1870, 
disables him from bringing an action while he is imprisoned, and his dis- 
ability is not an ‘‘incapacity’’ which prevents time from-running under 
the Statutes of Limitation. The recommendation of the Law Reform 
Committee that time should not run against a convict until he is lawfully 
at large or until an administrator or curator is appointed impliedly sup- 
ports Mr.-O’Sullivan’s view; but, as the editor notes, there are those who 
differ from it. 

It was not for the editor to criticise or disapprove of forms of inter- 
rogatories which the Courts have pronounced to be correct. But why, 
where “fair comment” is pleaded, is the defendant asked whether he in 
fact believed “that the said opinions were true’’? Is not the real question 
whether the said opinions were fair ? 

Nor was it for Mr. O’Sullivan to complain of the practical infallibility 
of the jury of to-day on the subject of damages. 

But defendants and their solicitors who read the pages devoted to 
“Assessment of damages” may well regret that the Court of Appeal can 
no longer make the form of order which was condemned by the House 
of Lords in Watt v. Watt, [1905] A.C. 115. 

The third edition of Dr. Gatley’s work is a justification of the author’s 
choice of its future editor, and a worthy tribūte “ Auctoris Amici In 
Memoriam.” T. MATHEW. 
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THE LAW RELATING TO ROAD USERS’ RIGHTS, LIABILITIES 
AND INSURANCE. By Hector Huemes, K.C. pp. liv + 575. 
London: Sweet & Maxwell Ltd. 30s. net. ` 


Of recent years there have been published several excellent books on the 
law relating to road traffic, and any newcomer to the field must be of good 
quality if it is to make its way. The present volume has certain qualities 
which should insure its success. In the first place as his interesting 
introduction shows Mr. Hector Hughes has a lively idea of the sociological 
basis of the legal rules which he expounds. This gives his work a coherence 
- which is sometimes lacking in this type of book. Secondly he has a read- 
able style. Thirdly although the relevant authorities are referred to the 
book avoids excess of detail, and covers the wide area within reasonable 
compass. Its weakness lies in a certain wooliness in generalisation, an 
example of which might be taken for the definition of tort at p. 17. 

In a volume of this character which impinges on so many branches of 
the law the question of selection is always a difficult problem. How far, for 
example, are the general principles of insurance law to be discussed? 
Our own inclination would be to omit such matters especially in a book 
intended for practitioners. Mr. Hughes works on the principle of inclusion, 
Accepting this it may be said that his incursions into the underlying fields 
of law are on the whole judicious. 

Mr. Hughes first of all discusses the general liability of road users at 
common law and under statute, dealing at some length with damages and 
vicarious liability: here the section on contributory negligence is rather 
slight though lucidly expounded. He has three chapters on the special 
obligations of road users, devoting particular attention to motor vehicles, 
and on the effect of death upon causes of action, where he gives an adequate 
exposition of the Rose v. Ford line of cases. There follow a series of chapters 
upon insurance against claims arising out of road accidents—and these form 
the main substance of the volume which is essentially concerned with road 
traffic insurance. These provide a comprehensive and useful treatment of 
the subject and have the great advantage over older works on insurance of 
having been written in the light of the recent decisions, particularly 
of those relating to insurance under the Road Traffic Acts. Mr. Hughes 
is of opin ən that these statutes are functioning well and that the 1934 
Act has adequately cured the weaknesses in the original statute. 

There are a set of valuable appendices containing the relevant statutes, 
the report of the recent committee on compulsory insurance, various 
relevant orders and regulations, and precedents of proposal forms.and 
policies. 

R. S. T. CHORLEY. 


THE EVIDENCE ACT, 1938, By Burrows & Cann, Sweet & Maxwell, 
(1938), pp. 55. 3s, 6d. 
Cf, above p. 304. 





